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United States Court of Appeals for the 
District of Columbia 


n District Court of the United States for the 

District of Columbia 

Xo. 89843 At Law 

Sovereign Pocahontas Company. A Corporation, Plaintiff 


William C. Bond, Jil. kt ai... Defendants. 

United Status of America, 

District of Columbia, ss: 

BE IT KEMKMBKRKD, that in the District Court of the 
l nited State's for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed February 9 193S 

In the District Court of the United States for the 
District of Columbia 

Xo. 89843 At Law 

Sovereign Pocahontas Company, A Corporation, 708 Pecry 
Building, Bluefield, W. Virginia, Plaintiff 


—vs— 

William C. Bond, .Jil, c, o Action Fuel Co., Inc., 1331 Half 
Street, S. E., Washington, 1). C.; Albert E. Conradis, 
420 Ileurich Building; and M. L. Moyer, 301 LaBlond 
Avenue, Cheverly, Maryland, Defendants. 

The plaintiff sues the defendants for that on, to wit, the 
4th day of May, 1937, the Moyer Coal Company, a corpora¬ 
tion. organized and existing under the laws of the State of 
Maryland, was engaged in the coal, wood and fuel oil busi- 
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ness at 6301 Blair Road, X. \\\, in the City of Washington, 
District of Columbia; that at the time aforesaid and prior 
thereto, the stockholders and officers of said corporation 
were the defendants named herein; that prior to the date 
aforesaid, there was due to the plaintiff corporation from 
the said Moyer Coal Company a sum in excess of $2,(541.SO, 
and said plaintiff, prior to the time aforesaid, had advised 
said corporation by and through its officers* that plaintiff 
corporation intended to take legal action to enforce its 
claim. That at said time, said coal company had in its 
yards coal which it had purchased from the plaintiff and 
other assets: that subsequent to the demands of the plain¬ 
tiff and prior to the said date of May 4. 1937, the said de¬ 
fendants did confer with the said plaintiff corporation by 
ami through its agent and did represent to said company 
at said time that the Moyer Coal Company had 
2 earned a substantial profit during the year 192(5 and 
up to that time: they further represented that the 
said corporation, of which they were officers and stock¬ 
holders, had open accounts due it in substantial sums. 
Thereafter, on May 4. 1937, in writing, the said defendants 
transmitted certain promissory notes made payable to the 
plaintiff and executed by the said Moyer Coal Company, 
and also transmitted written statements of that company's 
financial condition, which statements were in fact false and 
untrue. 

That the said defendants knew or by the exercise of rea¬ 
sonable diligence should have known, that said statements 
were false and untrue: that the statements transmitted on 
the date aforesaid were prepared and transmitted for the 
sole purpose* of causing the plaintiff’ to withhold legal action 
looking towards the enforcement of its just claim, and said 
plaintiff, in reliance upon said statements and representa¬ 
tions aforesaid did in fact withhold action up to and in¬ 
cluding October 2, 1937, at which date the plaintiff received 
notice from the said Moyer Coal Company that its assets 
amounted to $157.90, and that it, the said Moyer Coal 
Company, owed debts amounting to $7,213.81. That on 
the date of October 2, 1937, there was due and owing from 
the Moyer Coal Company to the plaintiff the sum of Two 
Thousand. Six Hundred Fifty-one Dollars and eightv cents 
($2,651.80). 
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That !>y reason of the misrepresentations of the defen¬ 
dants as to the financial condition of the said Moyer Coal 
Company, and in reliance upon said misrepresentations, 
your plaint id' withheld action looking towards the collec¬ 
tion of the amount due it; that the said debt due the plain- 
tilt could have been satisfied out of the assets of said Moyer 
Coal Company on, to wit. May 4, 1937, but the said plain- 
t.ff is now unable to collect from the corporation any 
3 part of the amount due it, and the said Moyer Coal 
Company has dissipated all of its assets. 

W I1EREFORE, the plaintiff brings this suit and claims 
of the defendants the full sum of $2,(551.80, with interest 
and costs of this suit. 


MARK P FRI EBLANDER 
ROBERT I SILVERMAN 

AUnruri/s for Plaintiff. 


Ansu > r of Defendant William (\ Bond. .Jr, 
Filed Januarv 30 1939 


First Defense 

The declaration of the plaintiff does not aver facts suf¬ 
ficient to constitute a cause of action against this defendant. 

Second Defense. 

This defendant admits that, at the time mentioned in the 
declaration, the Moyer Coal Company, a corporation or¬ 
ganized and existing under the laws of the State of Mary¬ 
land. was engaged in the coal, wood and fuel oil business, 
at (5.301 Blair Road, X. \\\, in the City of Washington. Dis¬ 
trict of Columbia: that at the time aforesaid and prior 
thereto, the stockholders and officers of said corporation 
were the defendants named herein; that prior to May 4. 
1937. the said defendants had a conference with said plain¬ 
tiff corporation by and through its agent; that on or about 
May 4. 1937, the said defendants transmitted to said plain¬ 
tiff certain promissory notes made payable to said plaintiff 
and executed by the said Moyer Coal Company, and also 
transmitted certain written statements of said company's 
financial condition. 
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All other averments of fact contained in said declaration, 
this'defendant denies, except those relating to the sum due 
to the plaintiff from said Moyer Coal Company prior to 
May 4, lt>37; the amount of coal purchased from the said 
plaintiff and other assets which said coal company had in 
its yards on May 4, 1937, and receipt by plaintiff of notice 
from said coal company on October *2, 1937, relative to its 
assets and liabilities, as to which averments this defen¬ 
dant has no knowledge or information sufficient to form a 
belief. 

And for a further plea to said declaration, this defen¬ 
dant savs that a conference was held in Bluelield, West Yir- 
ginia, on on about the 29th day of April, 1937, by 
7> and between an agent of said plaintiff and the de¬ 
fendants herein, at which conference a balance sheet, 
or financial statement, of said Moyer Coal Company, dated 
on or about the 1st day of December, 1936, on form of The 
Riggs National Bank of Washington, was shown to said 
agent and studied by him; that after studying said state¬ 
ment, said agent proposed to said defendants that the in¬ 
debtedness of said Moyer Coal Company to said plaintiff 
be liquidated by means of nine promissory notes executed 
by said Moyer Coal Company to said plaintiff, all dated 
May 1, 1937, with interest at six per cent per annum, the 
first four of said notes to be in the amount of $200.00 each, 
payable May 31st, June 30th, July 31st and August 31st, 
1937, respectively, the next four of said notes to be in the 
amount of $300.00 each, payable September 30th, October 
31st, November 30th and December 31st, 1937, respectively, 
and the ninth and last of said notes to be in the sum of 


$922.46, payable January 31st, 1938; that said defendants 
accepted said proposal of said agent before the termination 
of said conference and so informed said agent, whereupon 
said agent requested of said defendants that said notes be 
executed and transmitted to him within the next few days 
following said conference, and said agent further requested 
that a copy of the balance sheet, or financial statement 
aforesaid, together with a profit and loss statement as of 
December 31, 1936, a balance sheet as of March 31, 1937, 
and a profit and loss statement as of January 1, 1937 to 
March 31, 1937, be transmitted to him with said notes, all 
of which was done by said defendants; that said plaintiff 


SOVEREIGN POCAHONTAS CO. VS. WM. C. BOND, JR., F.T AL. 


0 


accepted without complaint or protest all payments subse¬ 
quently made on said notes by the said Moyer ('oal Com¬ 
pany, although the said plaintiff, through the inspection of 
said balance sheet dated on or about December 1, 1936, well 
knew, or in the exercise of reasonable care and prudence 
should have known, the financial condition of said 
6 coal company, and that the said plaintiff well know¬ 
ing the financial condition of said coal company re¬ 
lied solely upon the promissory notes aforesaid as payment 
of the indebtedness of said Moyer Coal Company. 

EDMUND 1). CAMPBELL 
Attorney for Defendant 
William C. Bond , Jr. 

DOUGLAS, OBEAR & CAMPBELL 
By EDMUND D. CAMPBELL 
Of Counsel 


7 Answer of Defendant M. L. Moyer. 

Filed March 23 1939 

* * * 

First Defense 

The declaration of the plaintiff does not aver facts suf¬ 
ficient to constitute a cause of action against this defen¬ 
dant. 

Second Defense 

This defendant admits that, at the time mentioned in the 
declaration, the Moyer Coal Company, a corporation or¬ 
ganized and existing under the laws of the State of Mary¬ 
land, was engaged in the coal, wood and fuel oil business, 
at 6301 Blair Road, N. W., in the City of Washington, Dis¬ 
trict of Columbia; that at the time aforesaid and prior 
thereto, the stockholders and officers of said corporation 
were the defendants named herein; that prior to May 4, 
1937, the said defendants had a conference with said plain¬ 
tiff corporation by and through its agent; that on or about 
May 4, 1937 the said defendants transmitted to said plain¬ 
tiff certain promissory notes made payable to said plaintiff 
and executed by the said Moyer (’oal Company, and also 
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transmitted certain written statements of said company's 
financial condition. 

All other averments of fact contained in said declaration, 
tins defendant denies, except those relating to the sum duo 
to the plaintiff from said Moyer Coal Company prior to 
May 4, 1937: the amount of coal purchased from the said 
plaintiff and other assets which said coal company had in 
its yard on May 4, 1937, and receipt by plaintiff of notice 
from said coal company on October 2, 1937, relative to its 
assets and liabilities, as to which averments this defendant 
has no knowledge or information sullicient to form a belief. 

And for a further plea to said declaration, this defendant 
says that a conference was held in Bluefield, West 
8 Virginia, on or about the 29th day of April. 1937, by 
and between an a lien t of said plaintiff and the defen¬ 
dants herein, at which conference a balance sheet, or finan¬ 
cial statement, of said Moyer Coal Company, dated on or 
about the 1st day of December, 193(1. on form of The Riggs 
National Bank of Washington, was shown to said agent 
and studied by him; that after studying said statement, 
said agent proposed to said defendants that the indebted¬ 
ness of said Moyer Coal Company to said plaintiff be liqui¬ 
dated by means of nine promissory notes executed by said 
Moyer Coal Company to said plaintiff, all dated May 1, 
1937, with interest at six per cent per annum, the lirst four 
of said notes to be in tin* amount of $200.00 each, payable 
May 31st, June 30th, July 31st and August 31st, 1937, re¬ 
spectively. the next four of said notes to be in the amount 
ot $.‘100.00 each, payable Sept on her 30th, October 31st. No¬ 
vember 30th and December 31st, 1937, respectively, and the 
ninth and last of said notes to be in the sum of $922.40, 
payable January 31st, 1938; that said defendants accepted 
said proposal of said agent before the termination of said 
conference and so informed said agent, whereupon said 
agent requested of said defendants that said notes be exe¬ 
cuted and transmitted to him within the next few days fol¬ 
lowing said conference, and said agent further requested 
that a copy of the balance sheet, or financial statement 
aforesaid, together with a profit and loss statement as of 
December 31, 1930, a balance sheet as of March 31, 1937, 
and a profit and loss statement as of January 1, 1937 to 
March 31, 1937, be transmitted to him with said notes, all 
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of which was done hy -aid defendants; that said ]>laim iIT 
accepted without eompia’nt or protect all payments subse¬ 
quently made on said notes by the said Moyer Coal Com¬ 
pany. although the said plaintiff, through the inspection of 
said balance sheet dated on or about December 1. li'.'Ui, well 
knew, or in the exercise of reasonable care and 
D prudence should have known, the financial condition 
of said coal company, and that the said plaintiff well 
knowing the financial condition of said coal company re¬ 
lied solely upon the promissory notes aforesaid as pay¬ 
ment of the indebtedness of said Moyer Coal Company. 

ALBKHT H. C<)XI»ADIS 
At tonic tf for D< feudanf .]/. L. Moyer. 


10 .i nx'i/fiiaciii to .Insuer of Defendant 1! 

C. lioiul. Jr. 

Filed .fauna rv lb 11)40 


Third Defense 

The representations made by the d(*fendants were repre¬ 
sentations of matters of opinion and were made by defen¬ 
dants ii! good faith and without knowldge of any inae- 
cnracies therein. 


Fourth Defense 

The plaintiff is not entitled to maintain this suit inasmuch 
as plaintiff has not exahusted its remedies against the 
Moyer Coal Company nor shown any valid reason for fail¬ 
ure to exhaust said remedies. 


Fifth Defense 

The plaintiff did not accept the notes of the Moyer Coal 
Company, but continued to treat the indebtedness of said 
Moyer Coal Company to it as an indebtedness on an open 
account: and the plaintiff was at no time barred or pre¬ 
vented from taking such, legal action as it might desire 
against the Moyer Coal Company by reason of any acts 
of the defendants. 
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Sixth Defense 

The plaintiff did not rely upon the representations of the 
defendants referred to in the declaration. 

Seventh Defense 

The plaintiff was not entitled to rely upon the represen¬ 
tations of the defendants inasmuch as plaintiff was in a 
position whereby with ordinary business diligence it could 
readily discover the condition of affairs of the Moyer Coal 
Company due to the fact that plaintiff's agents had access 
to the books of the said company, examined said books from 
time to time at or about the time said representations were 
made, and were familiar by inspection with the physical as¬ 
sets of the company. 

EDMUXI) D. CAMPBELL 
Attorney for Defendant William C. 
Bond, Jr. 

11 Amendment to Ansicer of Defendant JIacon 

L. Moyer 

Filed January 15 1940 
* * * 

Third Defense 

The representations made by the defendants were repre¬ 
sentations of matters of opinion and were made by de¬ 
fendants in good faith and without knowledge of any in- 
accurracies therein. 


Fourth Defense 

The plaintiff is not entitled to maintain this suit inas¬ 
much as plaintiff has not exhausted its remedies against 
the Moyer Coal Company nor shown any valid reason for 
failure to exhaust said remedies. 

Fifth Defense 

The plaintiff did not accept the notes of the Moyer Coal 
Company, but continued to treat the indebtedness of said 
Moyer Coal Company to it as an indebtedness on an open 
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account: and the plaintiff was at no time barred or pre¬ 
vented from taking such legal action as it might desire 
against the Moyer Coal Company by reason of any acts 
of the defendants. 


Sixth Defense 

The plaintiff did not rely upon the representations of 
the defendants referred to in the declaration. 

Seventh Defense 

The plaintiff was not entitled to rely upon the repre¬ 
sentations of the defendants inasmuch as plaintiff was in 
a position whereby with ordinary business diligence it could 
readily discover the condition of affairs of the Moyer Coal 
Company due to the fact that plaintiff's agents had access 
to the books of the said company, examined said books from 
time to time at or about the time said representations 
were made, and were familiar by inspection with the 
physical assets of the company. 

ALBERT E. COXRADIS 
Attorney for Defendant Macon 
L. Moyer 


12 Amendment to Declaration 

Filed January 18 1940 

* * # 

Leave of Court having been first obtained, the Declara¬ 
tion filed herein is amended as follows: 

By inserting after the 23rd line of page 2 of the Declara¬ 
tion the following: 

That relying upon the representations of the defendants 
as to the financial condition of the said Moyer Coal Cor¬ 
poration and in further reliance on the representations of 
the defendants that the said Moyer Coal Corporation was 
operating at a profit, the plaintiff did, on July 29, 1937, 
after the representations aforesaid sell on open account 
to the Moyer Coal Corporation 47.95 tons of buckeye stove 
coal at the price of $2.75 a ton, charging a total amount 
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of $131.86, upon which the plaintiff received ))ayment on 
August 30,1937, in the sum of $23.45. 

Let this be tiled: 

T. ALAX GOLDSBOROVGIl 

Just ICC 

Copies served to Edmund I), Campbell and Arthur J. 
Ililland Attys for (lefts. ]>ersonally, in open Court this 
18th dav of Jan. 1940. 

MARK P FRIEDLAXDER 
AftJf for pltf. 
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Verdict and Judgment 
Filed January 18 1940 


This cause having come on for hearing on the 15th day 
of January, 1940, before the ('ourt and a jury of good 
and lawful |>ersons of this district, to wit: 


Joseph J. Rauseher 
Fred G. Sinclair 
Elizabeth L. Jenkins 
Edna I.. Ingram 
Sidney Aaronson 
Thomas A. Flynn 


Wilbur S. Fagans 

James A. Graves 

Henry J. Baer 

Robert H. Isbell 

Leroy B. Fenell 

Edward D. Easier 

* 


who after having been duly sworn to well ami truly try the 
issues between Sovereign Pocahontas Company, plaintiff 
and William C Bond, Jr., Albert E. Conradis. M. L. Moyer, 
defendants and after this cause is heard and given to the 
jury in charge, they by direction of the Court upon their 
oath say this 18th day of January, 1940, that they find 
for the defendants against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendants go hence without day, 
be for nothing held and recover of plaintiff their costs of 
defense. 

CHARLES E. STEWART, 
Clerk , 

By PAUL A. DAWSON 
Assistant Clerk. 

Bv direction of Justice Goldsborough 


S0VEHK1CX I ‘OCA JIO X T AS CO. VS. WJl. C. BOXO, JK., ET AL. 11 


14 


Notice of Appeal 
Filed February 5 1940 


# 


* 


Notice is hereby given that Sovereign Pocahontas Com¬ 
pany, a Corporation, plaintiff above named, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the final judgment entered in this action on 
18th day of January, 1940, in favor of William C. Bond, 
Jr. and M. L. Mover. 

MARK P FRTEDLAXDER 


ROBERT 1 SILVERMAN 


Attorneys for Appellant 


M emorandum 

February f)—1940. 

Cost bond on appeal $250.00—filed. 


15 Statement of Plaintiff's Points to be Belied 

Upon on Appeal 

Filed February 6 1940 

# # # 

On the appeal of this cause the plaintiff intends to rely 
upon, as error, the action of the trial Court in directing 
the jury to return a verdict at the close of plaintiff's case 
in favor of the defendants 'William C. Bond, Jr. and 
M. L. Mover. 

MARK P FRTEDLAXDER 
ROBERT T SILVERMAN 
Attorneys for Plaintiff 


Memorandum 

March 13, 1940 

Time for filing record on appeal and docketing cause 
in United States Court of Appeals for the District of 
Columbia, extended from dav to dav to and including Mav 
5, 1940. 
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18 (A jury was duly selected and sworn.) 

(Counsel made opening statements to the jury.) 

19 David B. Sober was produced as a witness on be¬ 
half of the plaintiff: and, after being first duly sworn, 

was examined and testified as follows: 

Direct Examination 

Bv Mr. Friedlander: 

• 

C t ). Will you state your full name, sir? A. David B. Sober. 
Qi Where do you live? A. 1329 Jonquil Street, Wash¬ 
ington. I). C. 

Q. What business are you engaged in? A. Wholesale 
coal. 

( c *. What company do you represent ? A. The Sovereign- 
Pocahontas. 

Q: How long have you been representing them? A. About 
four years. 

20 ( t >. Prior to that time were you engaged in the coal 
business? A. Yes, sir. 

O. H«>w long had von been in the coal business with anv 
company? A. Fifty years. 

Q. How old are you, Mr. Sober? A. 75. 

Q. Did you know a company called the Moyer Coal Com¬ 
pany? A. Yes, sir. 

(}. Did you know the officers and directors or stockholders 
of that company ? A. Well. I know who they told me wore 
the stockholders, and— 

(>. Will you tell us who they were? A. Mi - . Bond, Mr. 
Moyer, and Mr. Conradis. 

Q. Do you see any of those in the court room? A. I sec 
Mr. Bond and Mr. Conradis and Mr. Mover back there 
(indicating). 

Mr. Friedlander: T offer in evidence this paper. Tt is 
an account. 

21 The Court: Is there any objection to that? 

Mr. Campbell: Will it be stipulated that that is 

a copy of the books and records of the Sovereign-Poeahon- 
tns Company with respect to the indebtedness? 

Mr. Friedlander: T would say that this is an exact dup¬ 
licate in so far as the figures are concerned of the records 
of the Sovereign-Pocahontas Company. Yes. 
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The Court: Is there any objection? 
Mr. Campbell: Xo. 


(The paper referred as a statement of the indebtedness 
of the defendants to the plaintiff was received in evidence 
and marked •'Plaintiff's Exhibit 1.”) 


Mr. Friedlander: Reading from this record on the 
third page under date of April 24, 1937, it shows a balance 
due of $2922.33. 


By Mr. Friedlander: 

Q. Xow. calling your attention to that period of time, 
Mr. Sober, did you receive any instructions or requests 
from your home office? A. Yes, sir. 

22 Q. Xow, as a result of those instructions did you 
make any visits or trips to the Moyer Coal Com¬ 
pany? A. Yes, sir. 

Q. At that time whom did you see? A. T saw Mi-. Moyer 
and Mr. Bond. 

Q. What did you fell them at that time? A. I told them 
that tin' people in Bluefield were getting very anxious that 
they do something substantial about their account, and that 
I could not i*o any further with them: that they would have 
to i*o in to see Mr. Walker. 

Q. At that time did you tell them what steps would he 
taken if they did not make such arrangements? A. Yes, 
sir. T told them that we would have to clamp down on 
them. I told Mr. Mover that in particular, T believe. 

Q. Xow, at that time were you in a coal yard, the Moyer 
Coal Company coal yard? A. Yes, sir. 

O. Did vou see how much coal was in the vard at that 
time? 

Mr. Campbell: What time is this? 

Mr. Friedlander: April. 

23 Mr. Campbell: He hasn’t identified the time of 
the visit. 

By Mr. Friedlander: 

( t ). Can you fix the time of the visit? A. Yes, sir. 

Q. When was that, sir ? A. It was along- some time in 
April. I coudn't just say the date. 

Q. What vear? A. 1937. 
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Q. Was it the first part of the month or the last part of 
the month? A. I would sav it was around the middle of 
tile month. 

Q. The middle of the month ? A. Yes, sir. 

By the Court: 

Q. Did von talk to anvone else except Mr. Mover when 
you told him you would have to clamp down on him? A. 
Mr. Bond was there too at that time. 

( t ). lie heard the conversation. 

The Court: All right. 

By Mr. Friedlander: 

Q. Xow, did you note how much coal there was in the 
yard? A. Yes. There was quite a lot of coal. 

Q.' Tell us how many tons in your opinion were in the 
yard. 

Mr. Hilland: Just a minute. I don't think they 

24 have shown any qualifications. 

The Court: lie has been in the coal business for 
fifty years. 

Mr. TIilland: Yes. But I don't know whether a man 
in the coal business can look at a pile of coal and say how 
many tons are in it. If he can do that, I have no objection. 

A. T wouldn't say exactly. Xo person can look at a pile 
of coal and say exactly. But there was at least ‘250 tons 
of coal there. 

By Mr. Friedlander: 

Qi Did you notice the type of coal it was? A. Yes, sir. 

( t ). Do you know the value of that coal? A. 'Well, it was— 
tlie wholesale value of it was between five and six dollars 
a ton, I would say. That is including the freight, which 
we pay. 

Q. Did you see any other equipment or assets in the 
yard at that time? A. Yes, sir. 

Q. Did you see any trucks? A. Yes. 

Q. ITow many? A. Oh, there were five — 

Mr. Campbell: If your Honor please, of course, what 
this gentleman may have seen in the yard, if they 

25 were trucks, for example, subject to mortgage, as 1 
understand is the situation here, the fact that Mr. 
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Sober may have seen certain equipment in the yard does 
not show that—I don't believe it is relevant as bearing 
upon the ability of the company to collect the debts. I 
think that Mr. Sober, if he is asked the question, will say 
that he had access to the books of the company— 

The Court: It is admissible in the Court’s opinion. 

Mr. Campbell: Exception. 

A. (Continued) There was, 1 think, about six trucks 
there all told. 

By Mr. Friedlander: 

Q. Are you familiar from what was told to you by either 
Mr. Bond or Mr. Moyer or Mr. Conradis as to how much 
open account was due from the Moyer Coal Company at 
that time, in the middle of April, 15)37? A. I could not say 
that. 

By Mr. Friedlander: 


( t ). Now, were any requests made of you by Mr. Bond or 
Mr. Mover at the time of vour visit that vou testified about, 
any requests for extension of time made by them? 
2b A. Yes. They said if I could give them some time 
that tliev were making monev and would be able to 
pay out. 

Q. Xow, at that time had you ever seen any books belong¬ 
ing to the Moyer Coal Company? A. Xo, sir. I had not. 

Q. Had you ever seen any statements up to this time of 
the Moyer Coal Company? A. Xo, sir. 

Q. Xow, did you ever examine the books of the Moyer 
Coal Company? A. Xo, sir, I never did. 

Q. Bid you know the true financial status of that company 
at that time? A. Xo, sir. 

Q. Xow, may T ask this: Had you ever been advised 
other than what vou testified to that tliev were making 
money or anything else about the standing of the company 
bv Mr. Mover or Mr. Bond or Mr. Conradis? A. Mr. Mover 


told me that they were making money and that Mr. Con¬ 
radis was coming in with them and was going to put in some 
money and that they would go along all right if they just 
had a little more time. 
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27 By the Court: 

( c >. Was that clone in the presence of Mr. Bond? A. I 
don’t believe Mr. Bond was there at that particular time. 
J don’t believe he was. 


Bv Mr. Friedlander: 

Q. Mr. Sober, did there come a time when as a result of 
vour talking with them, talking to Bond and Mover, that 
an arrangement was made to your knowledge to see Mr. 
Walker in Blnelield? A. Yes, sir. 

Q. Xow, did there come a time after May 4, 1937, when 
you received instructions from Mr. Walker relative to this 
account, that is, after May 4, 1937? A. Yes, sir. 

29 Bv Mr. Friedlander: 


(j. Mr. Sober, did you have a conversation with Mr. 
Walker after Mav 4, 1937: shortlv after, 1 will sav? A. 
Yes, sir. 

(J. As a result of that conversation with Mr. Walker what 
steps, if any, did you take to enforce the claim of the 
Sovereign-Pocahontas Company? A. None. 

Mr. Campbell: I think that any conversation is inadmis¬ 
sible. lie can sav that following the conversation he did 
not take any steps. But whether it depends upon what 
Mr. Walker may have told him is, of course, inadmissible. 
And if the conversation itself is inadmissible, the question 
is objectionable as was the one prior to that. 

30 The Court: The Court's ruling is this: Unless 
it is coupled up, unless it is followed by evidence 
connecting it with Mr. Walker, or connecting the defendants 
with Mr. Walker in some wav or another, this testimony 
will go out. 


37) (A financial statement of Sept. 14, 1937, was re¬ 
ceived in evidence and marked “Plaintiffs Exhibit 
Xo. 3.” A statement of accounts payable outstanding as of 
Sept. 14. 1937, was received in evidence and marked 
“Plaintiff's Exhibit Xo. 4.”) 

By Mr. Friedlander: 


Q. I want to show you papers marked as Plaintiff’s Ex¬ 
hibit 3 and Plaintiff's Exhibit 4 and ask you whether or 
not vou received them. 
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The Court: For the information of the jury: Those 
papers are admitted in evidence against Mr. Moyer. They 
are admitted against Mr. Bond and Mr. Conradis subject 
to exception. That means that unless they are followed 
up by other testimony which couples them with Mr. Con¬ 
radis and Mr. Bond, they will be stricken out as to them. 

A. I think I got them from the Bluefield office. 

By Mi*. Friedlander: 

(,). Have vou looked at these? 

By the Court: 

Q. Vou got them from the Bluefield office? A. Xo. I 
believe I got them from Mr. Mover. I am not certain. 

Bv Mr. Friedlander: 

.‘>0 Q. Vou are not certain of that ? A. Xo, sir. Xot 
certain. 

Q. Let me ask you this, Mr. Sober: Did there come a 
time when you attended a meeting in Maryland? A. Ves, 
sir. 

( t ). What was the meeting about? A. It was a creditors’ 
meeting of the Moyer Coal Company. 

Q. And who was present? Let me ask you first: Who 
represented the corporation, the Moyer Coal Company? 
A. Mr. Mover was there. 

Q. And who was his attorney? A. Mr. Beatty (pronounc¬ 
ing it “Betty”), or Beatty (pronouncing it “Beatty.”) 

The Court: It is usually pronounced “Batty.” 1 served 
on the Banking and Currency Committee with him about 
twelve years ago, so I know his name. 

By Mr. Friedlander: 

Q. At that time where was the meeting held? A. In Mr. 
Beatty’s office. 

Q. Where was that located? What city or town? A. 
Out in ITyattsville, I believe. It is in Maryland. 

Q. Xow, at that time who else was there besides Mr. 
Beat tv, Mr. Mover, and vourself? Who else was there? A. 
Vou were there and my son was there and the representa¬ 
tive of the Meiklejolm Coal Corporation was there, 
37 and a representative of the Cities Service was there. 
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Bv the Court: 

* 

Ql Was Mr. Bond or Mr. Conradis there? A. No, sir. 
They were not there when we were there. 

Q. Can you tell us what statements were made by Mr. 
Mover at that meeting: in reference to the assets and lia- 
bilities of the Moyer Coal Corporation at that time? 
.‘>8 The Court: My ruling; will be this for the present: 

In view of that defense in the fourth paragraph, my 
.*19 ruling will be that it is admissible against Mr. Moyer, 
because lie was present. It is admitted subject to 
exception against Mr. Bond and Air. Conradis. That is my 
ruling for the present. Of course, the witness has not 
cleared up— 

Mr. Friedlander: T am proceeding just as fast as T can. 

The Court: —the question which you started to interro¬ 
gate him about, the matter that you started to interrogate 
him on. 

By Mr. Friedlander: 

Q. Do you recall any statement made by Mr. Moyer at 
that meeting in reference to what assets the Moyer Coal 
Company had at that time? A. Yes, sir. 

Q. What did he say? A. He said they didn’t have any. 

Q. Did there come a time at that meeting when the state¬ 
ments, Plaintiff’s Exhibits 3 and 4, were given to you by 
Mr. Moyer? 

The Court: That is not a fair question. He has stated 
that he thought he received those papers from Bluefield, 
West Virginia. How could he— 

Mr. Friedlander: He also, if the Court please, corrected 
his testimonv. 

The Court: When? 

Mr. Friedlander: Right afterwards, when I asked 
40 him to look at them again. He said he thought he 
got them from Air. Arover. 

Mr. Campbell: Alight have gotten them. 

Mr. Friedlander: Alight have gotten them from Air. 
Moyer. Now, there isn’t any— 

By the Court: 

Q. After refreshing your recollection. Air. Sober, can 
you now tell the jury where you received those papers? 
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Mr. Friedlander: May he examine them again, or shall 
I hold them? 

The Court: Of course, vou mav let him see them. 

(Mr. Friedlander handed Plaintiff's Exhibits 3 and 4 to 
the witness.) 

A. Well, my memory, your Honor, is refreshed, that 
these were given to me out at that president’s meeting. 

The Court: All right, sir. Proceed, Mr. Friedlander. 

By ATi*. Friedlander: 

Q. Now, after that time or about that same time did 
you have occasion to visit the coalyard of the Moyer Coal 
Corporation ? A. Yes, sir. I was past there every day, 
practically. 

Q. Did you have occasion to examine the yard at about 
October 3, 1937? A. Oh, I couldn't just be positive as of 
October 3, Air. Friedlander. 

41 Q. AY>. I mean, about that time. A. Approxi¬ 
mately that time. 

Q. Let us say, the fall of 1937. A. Yes, sir. 

Q. Did you have occasion to examine the yard? A. Yes, 
sir. 

Q. How much coal did they have in it? A. Well, it 
was all cleaned out right about that time. 

Q. How many trucks did they have in there? A. They 
were all gone. 

Q. Did you see any equipment, merchandise, coal, or any¬ 
thing else in the yard? A. No, sir. 

Q. Did you have any conversations after that time with 
Mr. Bond about the assets of the Moyer Coal Company? 
A. Yes, sir. 

Q. What if anything, did he say about the assets— 

Mr. Campbell: When, please? 

By Mr. Friedlander: 

Q. (continued) Was it after this examination by you 
in the fall of 1937 or before that you spoke to Mr. Bond? 
A. It was about that same time. 

Q. What, if anything, did Mr. Bond say relative to the 
assets of the Moyer Coal Company? A. Mr. Bond 
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42 said, “Well,”—My son was there present too—and 
he said—this is Mr. Bond—he said, “Well, we have 

cleaned out everything.” Mr. Bond says, “Well, we done 

the best we could anvwav.” 

•> % 

By Mr. Friedlander: 

Q. Were you present at any time when any assets of the 
Moyer Coal Company were sold? A. Xo, sir. 

By the Court: 

Q. When was that talk with Mr. Bond in which he said 
that they had done the host they could? A. That 

43 was along in the fall, your Honor. 

Cross Examination by Mr. Campbell 

Q. Mr. Sober, you said you were in the habit of going 
by this coalyard every day? A. Yes, sir. 

Q. Bid you drive by there on your way to work, you 
mean? A. Well, that is our natural way of going to the 
wholesale and retail coalyards—down on the B. & O. 

Q. You not only did that in the fall of 1937, but you did 

that all through— A. Doing it todav. Yes. 

• > • 

Q. Did you do that throughout the life of the Moyer 
Coal Company? A. Yes. sir. 

Q. Quite frequently did you stop in there at that coal¬ 
yard? A. Yes. T wouldn't say “quite frequently,” but 
frequently. 

Q. Frequently? A. Yes, sir. 

Q. That coalyard is at Rittenhouse Street, is it? A. Xo. 
Q. Blair Road? A. Sheridan Street. 

Q. It is a big silo, isn’t it? A. Yes, sir. 

44 Q. It formerly was owned by the Wright Hauling 
Company? A. Yes. 

Q. You formerlv had an interest in it, didn't von? A. 
Yes. 

Q. Mr. Conradis’ father held a mortgage on it, didn’t 
he? A. Well, I don’t know. 

Q. Mr. Conradis’ father sold your company out when 
you were unable to pay the mortgage? A. Xo. I was not 
with the company when it was sold out. I had been away 
from there for several years. 
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45 By Mr. Campbell: 

Q. How long had you known Mr. Moyer, Mr. Sober.’ A. 
Just from the time I started to sell them coal. 

Q. "Were you selling Mr. Moyer coal before the forma¬ 
tion of the Moyer Coal Corporation? A. Xo, sir. 

Q. Did the first sale of coal come following that time 
when a carload of coal slipped off the B. (). siding? 
Do vou recall that? A. Xo, I don’t. 

Q. Do you know when you first did sell the company 
coal? A. I would say some time in 1930. T am not just 
certain of the date. 

Q. It was September 28, 1936, according to this account 
(handing paper to witness). Is that the time? A. Yes. 
sir. I would say that that was the time. 

Q. And your relationship with the Sovereign-Poeahontas 
Company was what, sir? A. Wo had charge of their busi¬ 
ness in "Washington. We are their agents. 

Q. Their general agents in "Washington? A. Yes 

46 sir. 

Q. Do you handle their collections? A. Some of 
them. Yes, sir. 

(X Notes that are given for obligations are sent to you 
for collection ? A. "Well, some of them are. Yes, sir. 

Q. Is that the practice? A. "Well, we don’t generally 
take notes, Mr. Campbell. 

Q. But when they are taken, are they forwarded to you 
for collection A. Well, I don't know of hut two notes 
that was ever taken, and one of them was forwarded to 
me for collection. That would be fifty per cent. 

Q. Now, you don't drive a car, do you, Mr. Sober ’ A. 
Xo, sir. 

Q. Your son drives you ? A. Yes, sir. 

Q. You and he would stop in at the office of the Moyer 
Coal Corporation on many occasions in the early part of 
19?I7, didn’t you? A. Well, he didn’t stop so often. 1 
would—he would stop, but he didn’t go in so often. 

Q. Did you and he go into the offices on some occasions 
together ? 

The Court: lie said he went there but didn't go in. 

Mr. Campbell: ‘‘So often.” 
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47 By Mr. Campbell: 

Q. Now 1 am asking you if your sou didn't go in with 
vou on certain occasions. A. Yes, sir. He went in some 
times. Xot so often. 

By Mr. Campbell: 

Q. Did be 2:0 in some times during the spring of 1937? 
A. Well, T would say he went in once or twice. 

Q. And on the occasions of those visits did he in your 
presence 20 over some of the books of the Moyer Coal 
Corporation? A. Well, just superficially. They showed 
him a little of the books, but not very much. 

Q. They didn't withhold any of the books from him? 
A. Tie asked for the check register, but they didn't give 
it to him. 

Q. They showed the journal? A. I don't know. I am 
not a bookkeeper, Mr. Campbell. 1 wouldn't know the 
journal from the ledger. 

0. Do vou know about when that was that he looked 

v • 

superficially, as you say, at the books of the com- 
4S pany? A. Oh. it was some time in 1937; but I 

couldn't tell you the exact date. 

Q. Was it about the time that you suggested that the 
company should clamp down on the Moyer Coal Corpora¬ 
tion? A. Xo. That was the company suggested that t<» 
me, that we had better clamp down on the Moyer Coal 
Company. T was always their friend. I was always stick¬ 
ing up for them. 

Q. I am sure you were. 

Mr. Sober, did your son in your presence comment upon 
these books of the Moyer Coal Company? A. Well, I 
don’t know that he commented. I can't say. But T know 
he was quite angry when he came out of there, because they 
wouldn't let him see all the books. 

Bv the Court: 

Q. You said he came out of there quite angry because, 
as vou sav, thev wouldn't let him see all of the books. 
About when was that ? A. That was some time, I would 
sav, along in Fcbruarv or March. 

ft 7 C’ • 
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By Mr. Campbell: 

Q. ITow did it happen that you made an estimate of the 
amount of coal in the vard? A. Well, I a 1 wavs do that in 
any yard, Mr. Campbell. In the first place, you want to 
know how much coal any of your customers had in stock 
along that time of the rear anvwav. 

49 Q. Was that also to determine some of their as¬ 
sets? A. Well, yes. I would say it was. 

Q. Was Mr. Sober’s, your son’s, examination of the 
hooks also for the purpose of determining some of the 
assets of the company and the liabilities? A. Well, I would 
say it was. Yes, sir. 

Q. Now, as a result of that examination of the hooks 
which your son made, or that superficial inspection of the 
hooks that you say your son made in your presence, did 
you recommend—didn’t you make a statement to Mr. Bond 
or to Mr. Moyer that the company was insolvent ? A. No, 
sir. I never did. 

Q. Did Mr. Bond tell you that they could not then pay 
their account? A. Well, he said thev would have to have a 
little time. Tie said thev were making nionev— 

Q. When did he tell you they couldn’t pay the account, 
that the company couldn’t pay its account? A. Well, that 
was along about a little while before they went to Blue- 
field to see Mr. Walker. Tie didn’t say they could not 
pay it. lie said they would have to have a. little time. 

Q. But that they couldn’t pay it then? A. Yes. 

The Court: When was it that they went to Bluefield? 

By Mr. Campbell: 

50 Q. When was it that they went to Bluefield, Mr. 
Sober ? A. I would say, in April. Some time along 

about— 

Q. The 28th of April? A. Some time toward the latter 
part of April. 

Q. Did you make any inquiry as to the liabilities of the 
Mover Coal Company, as to its debts? A. No, sir. 

Q. You never asked them how much they owed other 
people? A. No, sir. 
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51 By Mr. Campbell: 

Q. You said you had a conversation with Mr. Bond after 
the Moyer Coal Company ceased to do business? A. Yes, 
sir. 

Q. In which Mr. Bond said, “We did the best we could"? 
A. Yes. 

(,). Mr. Bond was referring, was he not, to the fact that 
the company had done the best it could to <*et along? A. 
Yes, sir. 

By the Court: 

Q. You didn’t intend in vour examination in chief to 
leave the impression in this case that Mr. Bond said they 
had done the best they could to clean out the yard? 

52 A. Xo. 

Q. You didn’t mean that? A. Xo. 

The Court: That is the way it sounded at the time. 

Mr. Friedlander: I thought the witness meant that. 

Mr. Campbell: Xo further questions. 

A Juror: May I ask the witness a question? 

The Court: Certainly. Comeback, Mr. Witness. 

By a Juror: 

( L ). You referred to them going to Blueficld. Who were 
“thev"? A. Mr. Conradis, Mr. Mover, and Mr. Bond all 
went to Bluefield. 

The Juror: Thank you. 

(’ross Examination by Mr. Ililland 

Q. Well, now, who suggested that they go up to Blue- 
Held, Mr. Sober? A. I did. 

Q. That was along about the middle of April, 1930? A. 
When I suggested it ? 

Q. Yes. A. Yes, sir. 

(,). The middle of 1937? A. Yes. 1937. 

53 Q. You testified on direct examination that you 
got some instructions from your company at that 

time? A. Yes, sir. 

54 Whereupon W. W. Walker was produced as a wit¬ 
ness on behalf of the plaintiff; and, after being first 

duly sworn, was examined and testified as follows: 
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Direct Examination 

By Mr. Friedlander: 

Q. Will vou state vour full name, Mr. Walker? A. W. 
W. Walker. 

( t ). What is your position with the Sovereign-Pocahontas 
Coal Corporation? A. I am secretary and treasurer. 

Q. Did vou hold such office in Mav of 11)37? A. I had 
the title of secretary and assistant treasurer at that time. 

( t ). In the course of your duties did it become necessary 
for you to check the credit on different accounts? A. That 
is part of my duties. Yes, sir. 

( t ). Was that part of your duties in 1937? A. It was. 

Q. 1 call your attention to a period in the end of April, 
1937, and ask you whether or not as a result of correspond¬ 
ence between yourself and the officers and directors of the 
Moyer Coal Corporation there came a time when they vis¬ 
ited you in Bluelield, West Virginia. A. That is cor- 
55 red. It was the last of April of 1937. 

Q. Do you remember the exact date? Can you tell 
that from looking at your file? A. I believe it was April 29. 
Q. 1937? A. 1937’. 

Q. Now, will you tell us who was present at the confer¬ 
ence between yourself and the officers or directors of the 
Moyer Coal Corporation? A. There was no one on the 
part of our company except myself. 

Q. And who on the part of the Moyer Company? A. Mr. 
Moyer, Mr. Bond, and Mr. Conradis. 

Q. Xow, who conducted the conference? I mean, did any 
particular person do the speaking for the company? A. 
Why, I believe that Mr. Conradis and Mr. Bond did most 
of the talking for the part of the Moyer Coal Company. 

Bv the Court: 

Q. They were all present? Is that what I understand? 
A. Yes, sir. All three were present. Yes. 

By Mr. Friedlander: 

Q. Were any statements made to- you at that time about 
anv lack of knowledge of the affairs of the Mover Coal 
Corporation by Mr. Bond? 
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Mr. Hilland: I object to that, if your Honor 

56 please. Tlie question is what was said and done, 
not what was not said and done: and I don't think 

that the surest ion should come from counsel as to what 
was said. 

The Court: Mr. Hilland is technically correct. Amend 
your question, please. 

By Mr. Fried lander: 

( t ). Now, I want you, if you will, to tell us about the con¬ 
versation that vou had with Mr. Mover, Mr. Bond, and Mr. 
Conradis. A. They stated that the Moyer Coal Company 
had started in business several months prior, and bought a 
good deal of coal from us, part of which they had paid 
for; and that they had paid past-due accounts with us for 
about thirty-one hundred dollars at that time; and that Mr. 
Sober had been after them to get that on a more current 
basis, to pay it up; and that they were unable to do it at 
that time. 

They paid two hundred dollars—they brought a check 
along with them for two hundred dollars, which tliev de- 
live red to me as payment on account. 

They stated that they had been operating at a profit, but 
that they were short of working capital; and if we would 
go along with them and be a little lenient with them, give 
them some time on the account which they had with us, that 
they thought that they could pay it out. 

They gave me some statements, or one statement, 

57 that they said they had prepared for the Riggs Na¬ 
tional Bank here in Washington. 

Q. Now, 1 show you a paper and ask if that is the piece 
of paper that you refer to (handing a paper to the wit¬ 
ness). A. Yes. This is the paper that they presented to me. 

And they gave some—had some other memorandums as 
to their resources and their liabilities and their operating 
results. 

Mr. Conradis stated that his principal interest in the 
business was that he was either the owner or represented 
the owner of the coal yard which they were using; and that 
he was anxious for them to make a success so that he could 
get rent out of this coal yard. They were to pay him a cer- 
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tain amount per ton. I believe lie told me how much, but I 
don't just recall the exact figure; and that in addition he 
had taken a certain amount of stock in the company and 
was one of their officers. 

Mr. Bond— 

By the Court: 

Q. Did he say how much ? A. Xo. He didn't tell me the 
amount, lie just said “a certain amount"; but didn't give 
anv figure. 

Mr. Bond said that the company had very good pros¬ 
pects; that he had some real estate connections here in 
Washington which would enable him to throw a cer- 
58 tain amount of coal business to the Moyer Coal Cor¬ 
poration. 

He stated that they had several trucks, and that during 
the off season, during the summer months, that they ex¬ 
pected to do some hauling, sand and gravel, for some of 
these contractors on government work around Washington; 
that they expected these trucking operations to carry their 
expenses. 

And he stated that they had considerable accounts re¬ 
ceivable due them for coal which they had sold; and that 
as they made collections on these accounts receivable they 
could apply these collections on the account that they had 
with the Sovereign-Pocahontas Coal Company. 

I told them that it had always been the policy of our 
company when anyone got in difficulty to be fair and lenient 
with them and give them an opportunity to work out; and 
1 asked them when they went back to Washington to send 
me through the mail a statement of their affairs as of March 
31, 1937, and that we would give them some time on the ac¬ 
count based on what the statement showed. 

Mr. Conradis sent me a letter enclosing a series of notes 
and statements— 

Bv Mr. Friedlander: 

Q. 1 show you this letter. Is this the letter that you 
refer to? A. Yes. This is the letter of May 4, 1937, from 
Mr. Conradis. 
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59 Q. Are these the four statements that he sent 
(handing four papers to the witness)? 

By the Court: 

t*). Your statement is that the Susquehanna— A. Xo. 
The Sovereign. 

Q. —that the Sovereign-Pocahontas Company would ex¬ 
tend them credit on the basis of your judgment on the 
statement that they were to send your company after they 
went home? Is that correct ? A. Yes, sir. 

Q. That is the statement which you have in your hand? 
A. Yes, sir. There are four of them. 

The Court: I see. 

The 'Witness: One of them is a profit— 

Mr. Fricdlander: I offer them. 

By the Court: 

0. Just a minute. You already had in your possession 
at that time that veilow statement, didn't vou? A. That 
was presented—the yellow statement was presented to me, 
the one that was made up on the Biggs National Bank form. 
That was presented to me when they were acting— 

Q. You were going to extend credit on the basis of an¬ 
other statement which was to be sent to your company after 
they went home ? Is that correct ? A. Yes. You see, 

60 this statement of the Biggs National Bank was for 
December 1, 1936; and I wanted something that 

would show their position as of March 31, 1937. 

The Court: All right. 1 just wanted to understand. 

Mr. Friedlander: We offer in evidence the letter and the 
four statements, to be marked. 

Mr. Hilland: No objection. It is not contended by you 
that this (indicating) was left at that time? 

Mr. Friedlander: No. 

Bv Mr. Friedlander: 

•> 

Q. Mr. Walker, I think your testimony was that they 
showed vou this and took that back with them to Washing- 
ton (referring to the yellow sheet)? A. I am not sure 
whether they left that with me or whether they sent it back 
to me. 
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The Court: Ills testimony was that that was not what 

was to influence him. The tiling that was to influence him 

was the information that he was to get from them after they 

went back. I asked him twice as to whether that was his 

testimony, and he said “Yes.” 

Mr. Friedlander: Will vour Honor look at this letter? 

% 

Your Honor will lind a reference to this paper in the letter 
that was sent to him. 

The Witness: 1 guess this is correct. This letter says, 


“The balance sheet of the Moyer Coal Corporation as 
of the 1st day of December, 1936.” They had this 
61 along with them (indicating). 

The Court: 1 cannot tell without seeing the letter. 


By the Court: 

Q. What did you understand to be the balance sheet of 
the Moyer Coal Corporation as of the 1st of December, 
1936? A. This yellow— 

( t >. This yellow statement ? A. Yes, sir. 

The Court: All right. 

You are offering that in evidence? 

Mr. Friedlander: I offer that in evidence. 1 understand 
that there is no objection. 

Mr. llilland: Xo objection. 


(A letter dated May 4, 1937, from Conradis to Walker, 
enclosing iinancial statements was received in evidence and 
marked “Plaintiff's Exhibit 5.”) 


(A Iinancial statement of the Moyer Coal Company pre¬ 
pared for the Riggs National Bank, December 1, 1936, was 
received in evidence and marked “Plaintiff's Exliibt 6.”) 


(A profit and loss statement for the year ending Decem¬ 
ber 31, 1936, was received in evidence and marked “Plain¬ 
tiff's Exhibit 7.”) 


(A financial statement as of March 31, 1937, was re¬ 
ceived in evidence and marked “Plaintiff's Exhibit 8.”) 


(A profit and loss statement for the period January 1, 
1937 to March 31, 1937, was received in evidence and 
marked “Plaintiff’s Exhibit 9.”) 
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62 Bv Mr. Friedlander: 

Q. Mr. Walker, after you received plaintiff’s exhibits 5, 
6, 7, 8, and 9, did you examine the same ? A. I did. 

Q. In reliance upon these statements, what, if anything, 
did you do? 

The Court: What do you— 

Mr. Friedlander: The question is leading. 

63 By Mr. Friedlander: 

Q. After you received those letters, will you tell us what 
happened? A. We accepted a series of notes which ac¬ 
companied these statements and Mr. Conradis’ letter; and 
as the notes came due, why, we endeavored to collect them. 

There was one note for $200 that was due, 1 think, May 
31: and we put that through our bank for collection, and the 
Moyer Coal Corporation sent us a check in payment for it, 
and we withdrew it from the bank and returned the note to 
them. 

On the second note, as I recall, we wrote them direct 
about it, calling their attention to its due date; and within 
a couple of weeks after the due date they paid it. I think 
they made two installments on it, one of $75 and one of 

$125, which took care of the second note. 

64 1 A. (continued) And at the time the second note 

was paid Mr. Moyer requested that we ship them an 
additional car of coal, which we did. They said they had 
some summer business that they needed a car of coal to take 
care of. 

By the Court: 

Q. Was that to be taken care of by cash, this additional 
car? A. That was just to be charged to their account, on 
open account. 

Subsequently they paid between twenty-five and thirty 
dollars on this last car of coal which we shipped them. The 
amount of the car of coal was around $128 to $130. 

In the meantime the third note became due, and we called 
it to their attention, and received no response. 

Then I asked Mr. Sober to check up and see what 
the situation was. Mr. Moyer sent down to me a 
note of some contracting firm up here for $300, which 


65 
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lie asked that we accept on the series of notes. And then a 
day or two after that we received a letter from an attorney 
by the name of Beatty— 

By Mr. Friedlander: 

Q. Now, let me show you this— 

Mr. Hilland: 1 didn’t hear that. A man by the name of 
what? 

The Court: Beatty. 

By Mr. Friedlander: 

Q. Let me show you this paper, marked “Plaintiff’s Ex¬ 
hibit 2,” and ask you if that is the paper that you refer to. 
A. Yes. This is the paper that I refer to. And then the 
letter stated— 

Mr. Campbell: Just a minute. 

The Witness: You don’t want me to explain what is in 
the letter? It speaks for itself. All right. 

By Mr. Friedlander: 

Q. What did you do with the letter, Mr. Walker? A. I 
forwarded a copy of it or called its attention to Mr. Sober, 
and asked him to investigate the matter and attend this 
meeting of the creditors. 

Which he did, and inasmuch as there was such a variance 
in the assets as listed by Mr. Beatty and these state- 
GG meats which these three gentlemen had given me in 
Bluefield, I wondered what had happened— 

Mr. Hilland: I object to the statement of the witness’ 
mental processes. 

The Court: Sustained. 

81 Bv Mr. Friedlander: 

* 

Q. Now, Mr. Walker, would you have agreed to withhold 
legal action against the Moyer Coal Company at the time 
that the visit was made to you in Bluefield, West Virginia, 
and at the time you received this letter had you not been 
advised by the directors, Mr. Conradis, Mr. Moyer, and Mr. 
Bond, that the company was making a profit? A. I would 
not. 

82 Mr. Friedlander: “Would you have extended the 
time of payment or given any additional credit to 
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the 1 Moyer Coal Corporation had you not been advised by 
the 1 officers and the directors of the Moyer Coal Corpora¬ 
tion that the Moyer Coal Corporation was making a 
profit?” 




The Witness: 1 would not. 

Mr. Friedlander: May I at this time, while this 
witness is on the stand, read some parts of these exhibits? 
I am not going to read all the exhibits. 

The Court: Yes. 

Mr. Friedlander: Plaintiff’s Fxhibt Xo. 5 is on the sta¬ 
tionery of “Taylor & Conrad is, Counselors at Law, 420 
lieu rich Building. Telephone District 4270. Washington, 
1). C.” Dated May 4, 1937. 

“Mr. W. W. Walker, Secretary-Assistant Treasurer, 
Sovereign-Pocahontas* Company, 70S Peary Building, Blue- 
tiekl, West Virginia. 

“Dear Mr. Walker: Pursuant”— 


Bv Mr. Friedlander: 


(^. Xow, May 1 ask you, Mr. Walker, are you the W. W. 
Walker, Secretary-Assistant Treasurer, who is referred 


to here? A. 1 am. 

Mr. Friedlander treading): “Dear Mr. Walker. Pur¬ 
suant to the agreement arrived at between the Moyer Coal 
Corporation, represented by Messrs. Moyer, Bond, and my¬ 
self, and the Sovereign-Pocahontas Company, rep- 
84 resented by yourself, I am enclosing herewith nine 
promissory notes executed by the Moyer Coal Cor¬ 
poration to the order of the Sovereign-Pocahontas Com¬ 
pany, all of said notes bearing date of May 1, 1937, each 
individual note being for the amounts and due on the dates 
listed below: 


“Note Xo. 1 due May 31, 1937 $200 

Xote Xo. 2 due June 30, 1937 $200 

Xote Xo. 3 due July 31, 1937 $200 

Xote Xo. 4 due August 31, 1937 $200 

Xote Xo. 5 due September 30, 1937 $300 

Xote Xo. 6 due October 31, 1937 $.300 

Xote Xo. 7 due Xovember 30, 1937 $300 

Xote Xo. 8 due December 31, 1937 $300 

Xote Xo. 9 due January 31, 1938 $922.40 
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“Also, pursuant to our agreement, 1 am enclosing here¬ 
with the following: 

“Balance sheet of the Moyer Coal Corporation as of the 
1st day of December, 1936; 

“Profit and loss statement for the year ending December 
31, 193G; 

“Profit and loss statement from January 1, 1937 to 
March 31, 1937. 

“1 trust that these papers are all in order. If not, kindly 
so inform me. 

“May 1 not take this opportunity to express my pleasure 
in meeting you and my appreciation for your friendly 
83 and receptive attitude relative to our problems. I 
trust that I may have the pleasure of seeing you 
whenever you are in Washington. 

“Sincerelv vours. Albert E. Conradis. 

“Enclosures. Registered mail.” 

By Mr. Friedlander: 

Q. Now, in this letter there is a mention in two para¬ 
graphs of “pursuant to the agreement arrived at.” Now, 

was there anv visit between the visit that vou have testi- 
* * 

lied to and this letter.' A. No, sir. 

Q. When Mr. Conradis in writing to you said “pursuant 
to the agreement arrived at,” what was he referring to? 
A. At the meeting that 1 had with Mr. Conradis, Mr. Bond 
and Mr. Moyer, we had quite a discussion of their problem; 
and at this meeting they represented to me that the com¬ 
pany was making a profit; that they had good prospects, 
and that its assets were practically equal to its liabilities. 

They gave me certain memorandum statements, and also 
showed me this statement, a copy of which they had 
86 prepared for the Riggs National Bank; and 1 agreed 
with them that we would abandon our plan of tak¬ 
ing legal action to collect our account from them, and we 
would accept, or rather, that we would extend the payment 
on this past-due account, and would accept as evidence of 
the debt a series of interest-bearing notes provided that 
they would furnish us with a written statement which 
would show substantially the same operating results and 
assets and liabilities as they had discussed with me verbally 
and had shown me in memorandum form. 
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Q. Xow, when von received the statement which is 
marked ■“Plaintiffs Exhibit S*'—You can verify that you 
received this at that time (handing the witness plaintiff's 
exhibit s)—here is the letter—plaintiffs exhibit Xo. 7. 
plaintiff's exhibit Xo. 9, and plaintiff's exhibit Xo. (i (hand¬ 
ing exhibits referred to to witness)—What did you do as 
far a> comparing them with anything else is concerned.* 
A. During the conference that I had with these gentlemen 
i made some pencil notations as to what they had told me 
and as to what the memorandum agreement—memoran¬ 
dum data showed; and after I received Mr. Conradis' let¬ 
ter. I compared the* statements with these pencil notes: and 
tiie statements were in substantial agreement with my 
notes. 

(.). Then what did vou do next ! A. We abandoned our 

V • 

idea or plan of taking legal action, and accepted the 
^7 notes; and as they came due, wo put them in line for 
collection. 

(). 1 think you have testiiied fully as to the payments on 
the notes; so i won't have to go into that. A. I believe 
so. \ csterday. 

\). When they lirst came, that is, when Mr. Conradis, Mr. 
Moyer, and Mr. Bond lirst came in your office, was there 
anything said by any of them as to the purpose of the 
visit.' A. Mr. Conradis stated that in accordance with his 
correspondence with me he had come down with Mr. Moyer 
and Mr. Bond to see if he could not—if they could not work 
out >ome arrangement where we would give them a little 
time on their account and withdraw our idea of taking legal 
action for the collection of the account. 

( t ). And all three were there at the time that that was 
said.’ A. Yes, sir. 

Mr. Friedlander: Xow, I am going to read to the jury 
one item on this Plaintiff's Exhibit Xo. 7. 


By Mr. Friedlander: 

Q. I think you testified that you received Plaintiffs Ex¬ 
hibit Xo. 7 in that letter* A. Yes, sir. 

Mr. Friedlander: 1 read to the jury on this paper the 
last item, marked—First there are receipts. It is headed 
“Profit and Loss Statement for the Year Ended December 
.41, 1936. Receipts, Expenditures, and Profit 1933 
SS $3201.49.” 
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By Mr. Friedlander: 

C t ). Xow, in your original conference did any discussion 
take place on this item, or was anything said about that, 
referring- now to Plaintiff’s Hxhibit 7. the profit and loss 
statement for the year ending December .‘51. 1936, showing 
a profit of $3201.49? A. In discussing their operations 
they told me that they had made a profit of around three 
thousand dollars during the year 1936. 

O. If you can, will you tell us who Your best recollection 
is who said that of the three.' A. My recollection is that on 
the financial affairs that Mr. Bond did most of the talking. 

( c ). Did he say that they had made three thousand dollars 
during 1936 or that their records showed that tliev had 
made over three thousand dollars during 1936.’ A. He said 
that they had made over three thousand dollars. 

Q. I am going to show you Plaintiff's Hxhibit 9, which 
is the profit and loss statement for the period .January 1. 
1937 to March 31, 1937—l think that is one of the papers 
that were sent to you in the letter—and 1 call the jury's 
attention to the item “Sales. Cost of goods sold. Gross 
profit and expenses and net profit $829.35." 

89 Xow, was anything said about that item, this 
$829.35 profit according to the statement for the 

operations between January 1. 1937 and March 31, 1937 
A. They told me that they had also operated for a profit of 
about $800 in the first quarter of 1937. 

By Mr. Friedlander: 

Q. You were talking about the $800 that had been made. 
Xow was the statement made about the $800 that they had 
made it or that the records showed it.’ A. They 

90 stated that they had made $800, in excess of $800. 

Q. Who said that.’ Do you know? A. My recol¬ 
lection is that these financial statements were made largely 
by Mr. Bond. 

Mr. Oonradis also made the statement that they, the 
Moyer Coal Corporation, had operated at a profit, for a 
profit in 1936 and 1937; and that he as a result of the profit 
had acquired confidence in Mr. Moyer and Mr. Bond as 
being able to make a profitable venture out of this retail 
coal yard, and that he had taken some stock with them and 
expected to take some additional stock. 
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Mr. Friedlander: I am calling to the jury’s attention 
by reading to the jury from Plaintiff’s Exhibit 6 only cer¬ 
tain items. I am not going to read the whole thing. 

On page 4 there appears the following: “Albert TO. Con- 
radis, son of Charles Conradis, owner of the coal 

91 property leased by the company, at present owns 
ten shares of the common stock and will be elected a 

director of the company at the next board meeting. In 
the near future he will also subscribe for more of the com¬ 
mon stock.” 

Bv Mr. Friedlander: 

Q. Was that question discussed? A. Just to the extent 
of Mr. Conradis’ statement to me that he had taken stock 
in the company and expected to take some additional, or 
rather, put some additional money in the company, I believe 
was the way he put it. 

Q. On page 2 of this same exhibit, Plaintiff’s Exhibit 6, 
appears an item, “Net Profit. Condensed profit and loss 
statement for the year ended December 31,1936. Net profit 
$3201.49.” Now, was that noted at the time— A. Yes, sir. 
Q. —on the statement. 

And that was in addition to any other statements that 
were made ? A. Yes. 

Q. Now let me ask you about this statement. On the 
back appears, “Are your books audited by an auditor- 
accountant?” That is a printed question. And the answer 
was “Yes,” in typewriting. “If so, give the name of the 
accountant and date of last audit.” In typewriting ap¬ 
pears “Lester A. Lawrence. November 30, 1936." 

92 Now, was anything said about whether or not Mr. 
Lawrence was the auditor for the company or had 

made an audit? A. No. No discussion of that was had. 
Q. You had noted that at the time of the conference? 
A. Yes. I looked over that. 

93 Q. Did vou receive any checks from the Mover 
Coal Corporation in payment of a note or any of the 

notes? A. We did. 

Q. What bank were the checks drawn on ? A. The Riggs 
National Bank of Washington. 

Q. 1 will show you Plaintiff’s Exhibit No. 6 (handing 
exhibit to witness). I don’t want to lead him, but for the 
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jury’s benefit I will say that the statement shows “Moyer 
Coal Corporation"’ in typewriting, and no signature to it, 
although there is typed below “President.” 

94 Now, was there any discussion about that/ A. 
"When they presented the statement to me at the 

conference in Bluefield, they stated that it was a copy of a 

statement that they had prepared for the Riggs National 

Rank. Thev did not sav whether thev had aetuallv filed it 
• * • • 

with the bank. The inference I got from the conversation— 

Mr. Hilland: I object to any inference that he got. 

The Court: Objection sustained. 

95 Under the liability column on this first page ap¬ 
pears an item in printed form, “Notes payable of 

the officers, directors or stockholders” and typed in “Wil¬ 
liam C. Bond, Jr. $4002.53.” 

Did vou note that item at the time, or was there anv dis- 
cussion about it? A. I noted that item, and there was a 
discussion. They told me that that had been reduced to 
around $3,400— 

97 A. (continued) —and Mr. Bond stated that he ex¬ 
pected to make arrangements to take stock in the 

company for either part or all of that item. 

Mr. Campbell: Now, if your Honor please, there is no 
claim of any such representation having been made: and 1 
don’t think— 

The Court: The question is admissible. I overrule the 
objection. 

98 0. I show you Plaintiff’s Exhibit 8. T will read 
this. It is the financial statement for March 31. 

1937. This is one of the papers that was sent. I think you 
said, in that letter. The assets are listed, and then under 
liabilities, “Notes payable $3,406.59.” You had received 
Ibis in the mail after the conference, did you not ? A. That 
is correct. 

Q. Let me ask you about this Exhibit 8. You notice 
“Accounts Receivable $3,754.88.” That is listed under 
assets. Did you understand what that referred to? A. 
The gentlemen told me that that was largely accounts re¬ 
ceivable for coal practically all of which they considered 
good, although a few of the items would be—a few of the 
accounts would be paid in installments; and it was their 
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intention, if we gave them the extension of time on their 
account, as these accounts receivable were collected, that 
they would make corresponding reductions on these notes. 

Q. Now, after this agreement, which was culminated on 
May 4, 1937, or the day you received the letter of May 4, 
1937, how much did vou receive from the Mover Coal Cor- 
poration on your account? A. They paid two of these $200 
notes, and turned over to us along the latter part of August 
a $300 note covering some hauling which the Moyer Coal 
Corporation had performed for some contracting concern 
. here in Washington, the Aker—I just don’t recall 

99 the exact name—Aker Construction Company, I be¬ 
lieve is what it was. 

Q. Did you receive any other cash in payment of this 
account other than the two $200 payments? A. We sold 
them one additional car of coal, upon which they paid 
around $25 or $30. I think I testified as to that yesterday. 
Q. Yes. A. I think that is in the record. 

By Mr. Friodlander: 

Ql I will take Plaintiff’s Exhibit 8, and I take the item 

of Accounts Receivable, which I understood you said that 

that that is monev that thev said thev had coming due to 

* * * ~ 

the Moyer Coal Corporation from other people. A. Yes. 
Q. $3751.88. Reading from Plaintiff’s Exhibit 3, 

100 which is the financial statement as of September 14, 
i 1937. Plaintiff’s Exhibit 8 is the financial statement 

of March 31, 1937. Reading from those, “Accounts Re¬ 
ceivable, $131”— 

102 The Court: I just wanted to know that date. 
Mr. Friedlander: October 2nd. 

The Court: I sustain the objection. 

Mr. Friedlander If the Court please, that is in evi¬ 
dence. 

The Court: I sustain the objection as to Mr. Conradis. 
Mr. Campbell: The same objection as to Mr. Bond. 

The Court: I sustain the objection. 

Mr. Freidlander: It is a peculiar situation. It was of¬ 
fered in evidence. 

The Court: I know it was. It was offered in evidence 
subject to exception, and the exception is sustained so far 
as Mr. Bond and Mr. Conradis are concerned. 
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Mr. Fricdlander: May I read it? 

The Court: Yes, as against Mr. Moyer. 

By Mr. Fricdlander: 


Q. “Accounts receivable $3754.88” as of March 31, 1037. 
“Accounts receivable $131.46” as of December 14, 1037. 

Was that difference ever explained to you by Mr. Moyer? 
A. It was not. 

Q. Was there ever any discussion between you and Mr. 
Oonradis as to that difference? A. There was not. 

103 Q. Was there ever any discussion between you and 
Mr. Bond as to that difference? A. There was not. 

Q. I call your attention to the inventory listed on this 
financial statement of March 31, 1937, reading, “Inventory 
$1205.91.” 

Now, that is under the assets. Do you know what that 
inventory was? A. It was explained to me as consisting of 
coal on the yard. 

Q. Now, I call your attention to Plaintiff’s Exhibit 3, 
as to the inventory listed on the statement of September 
14, 1937 $26.50. 

Q. Now, the inventory as of March 31. 1937, was 

104 $1205.91 and as of September 14, 1937, was $26.50. 
Was that ever discussed with Mr. Mover? A. It was’ 


not. 

Q. Did Mr. Mover ever at anv time bv letter or oral 
conversation explain the difference? A. He did not. 

Q. Did you ever have any conversation or discussion 
with Mr. Oonradis about the difference? A. I did not. 

Q. Did you have any discussion or conversation with 
Mr. Bond about the difference? A. I did not. 

Now, I show you an item on Plaintiff’s Exhibit 4. which 
is “William Bond, Jr.” This is the accounts payable out¬ 
standing as of September 14,1937. 

105 “William C Bond, Jr. Accounts payable out¬ 
standing as of September 14, 1937, William C. Bond, 
Jr. $204.17.” ^ 

And at the bottom of the paper, “William 0. Bond. Jr. 
$165.26.” 

Mr. Fricdlander: May I at this time, if your Honor 
please, offer in evidence the records of the Moyer Foal 
Corporation, which are here under stipulation made in the 
pre-trial court? 
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The Court: Yes. 

Mr. Friedlancler: Have you any objection:' 

10G Mr. Campbell: Xo. 

(The records of the Moyer Coal Corporation, referred to. 
were thereupon received in evidence.) 

107 A Juror: May I ask a question on that ? 

The Court: Yes. 

By A Juror: 

Q. In the operating statement that was given to you on 
this profit, was Mr. Moyer’s salary taken out of that after¬ 
ward.' Did he ever draw anv account against that net 
profit, or was he paid any salary out of that net profit.' 

Mr. Friedlancler: "We have here these pages of figures 
including the operating expenses (handing a paper to the 
witness). 

A. Is it proper for me to read this? 

The Court Yes. If there is no objection to it, you may 
proceed. 

By Mr. Campbell: 

Q. Is that the salary ? A. Yes. 

The Court: One of the jurors is asking about how the 
salaries were paid. 

Mr. Campbell: Xo. There is no objection. 

Mr. TTilland: Mr. 'Walker wouldn’t know anything about 
that unless there was something told him in a conversation. 

The Court: The juror is entitled to the information 
from some source. 

Mr. Hilland. Yes. Xo doubt. T haven't any objection 
to him getting that, but I don't think that Mr. Walker 
IDS should speculate on something that he doesn't know 
any more about than the jury knows. 

The Court: I think probably counsel can stipulate about 

the salaries. I don't see whv vou could not. 

» • 

Mr. Campbell: I think it can be stipulated that salaries 
were not paid. 

Mr. Friedlancler: Xo. They paid officers' salaries. 

A Juror: That was the question. I asked whether in 
these operating expenses that was made up salaries had 
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been deducted from that net profit, or was the net profit 

above the salary? 

% 

The "Witness: As I understood it, the net profit— 

Mr. Hilland: Just a minute. I object to what he un¬ 
derstands. What they said is the question. 

By Mr. Friedlander: 

Q. Tell us what they said, Mr. Walker. A. That the 
salaries— 


By Mr. Hilland: 


Q. Now, who said that ? 

The Court: Thov were all three together. 

• ■T’ 

Mr. Hilland: Yes. But let us find out who said that so 
somebody can answer. 

The Court: All right. 

A. Well, Mr. Bond was the gentleman that did most of 
the talking about the financial statements; and the 
100 memorandums that they showed me showed a deduc¬ 
tion of the salaries of the officers, and the profit was 
after the deduction of the officers’ salaries. 

The Court: Does that answer the question? 

The Juror: Yes. 

Mr. Friedlander: Now, if the Court please, I offer in 
evidence these records, including the sheet called “William 
C. Bond, Jr.,” which I think we can stipulate is accounts 


payable. 

Mr. Campbell: Yes. 

Mr. Friedlander: And it appeavs that on May 
appears a balance—well, I won’t say it is May 31. 
date shown is three lines above. The last date is 
December to Mav first, an item of a credit of 


31 


there 
The last 
Mav 31, 
$31*2.50, 


which makes a balance of $603.75. “Salary paid $172.65,” 


making a balance of $431.10. 

The reason I read it that way was because there is no 
date opposite here. There is no date on the last date line. 
It says “From accounts receivable journal 70 $226.93, 
credit $204.17. balance.” 

Mr. Campbell: Wait a minute. Balance of the account? 

Mr. Friedlander: Of the accounts receivable, which T 
may say to the Court is the same as the one offered as 
Plaintiff’s Exhibit 4. 
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110 (Mr. Burgess made a remark at the counsel table, 
which was inaudible to the reporter.) 

Mr. Friedlandcr: This is a book that goes up to De¬ 
cember 31, doesn’t it.’ 

Mr. Burgess: Yes. 

Mr. Friedlander: You have one after that, don’t you.’ 
Mr. Burgess: Not a control account. 

Mr. Friedlander: I don’t want a control account. 1 
want an individual account. Where are these books for 
December 31 to September, 1937.’ 

112 Cross Examination 

By Mr. Campbell: 

Q. Mr. Walker, you are the secretary-treasurer, T be¬ 
lieve, of this Pocahontas Company.' A. Yes. sir. 

Q. Are you an accountant.’ A. Yes, sir. My original 
training was in the accounting end of the coal industry. 

Q. You had some accounting experience and education ' 
A. Principally experience. 

Q. A good many years.’ A. Yes. For several years. 
Q. Were you the official of the Sovereign-Pocahontas 
Company who determined when the company would pro¬ 
ceed to take legal action, for example, to enforce its claims.’ 
A. Yes, sir. 

Q. Now, I believe you stated that in the spring of 1937 
you contemplated taking legal action against tlit* Moyer 
Coal Company to enforce your claim.’ A. That is 

113 correct. 

Q. Had you been in touch with Mr. Sober with 
regard to that.’ A. Yes. 

Q. You had written him some letters’ A. Principally 
talking to him on the telephone. 

Q. Did you write him any letters.’ A. I would have to 
refer to my files, but I am pretty sure that there was some 
letters written. 

(}. Will you refer to your files on that subject.’ Mr. 
Friedlander stipulated that they would be brought here. 

(The witness opened a brief case and looked through 
some papers.) 

A. I don’t—In the files that I have with me I don’t have 
any correspondence. 
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Q. Did you and Mr. Sober have any correspondence on 
that subject? A. Yes, sir. 

Q. You didn't bring it with you? A. I don’t quite un¬ 
derstand. 

Q. You didn’t brine; it with you, you mean? A. Copies of 
any correspondence that 1 had with him in regard to this 
account 7 don’t have with me. 

Q. You brought all your correspondence? A. Yes. 
714 Q. Mr. Fricdlander asked you to brine in your 
correspondence with Mr. Sober here, had he not ? A. 
I don’t believe so. 

Q. Mr. Walker, you had talked with Mr. Sober over the* 
telephone with regard to possible legal action against— 
A. Yes, sir. 

Q. —against tbe Moyer Coal Company? A. Yes. Hi* 
had told me— 

Q. Did he recommend legal— 

Mr. Friedlander: Let him finish the answer. 

Mr. Campbell: Excuse me. Go ahead. 

A. (continued) He told me that these gentlemen were 
coming down to see me and discuss the situation with me. 

By Mr. Campbell: 

Q. Had he prior to that time recommended that you take 
legal action? A. Well, he was beginning to get pretty 
nervous about the account, T think. 

Q. Did he state to you why he was nervous about the 
account? A. Due to the size of it and the fact that they 
were not making very substantial payments on it. 

Q. And did you make a request of Mr. Sober that he 
look at some of the books of the company? A. Why, I 
don't know that I did. I told him, of course, to keep in 
as close touch with their affairs as he could to 
115 determine what we should do. 

Q. Did Mr. Sober or Mr. Sober, Jr. advise you that 
he had looked at the books of the company? A. Xo. 

Q. Did they tell you what they had found out about the 
financial condition of the company? A. Xo. 

Q. Didn't tell you anything about that? A. Xo. sir. 

Q. Which Mr. Sober did you deal with—Mr. Sober, Sr., 
who has testified here, or his son? A. Mr. Sober, Sr. 
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Q. Did you have any dealings with his son? A. Prac¬ 
tically all of our conversations were with Mr. Sober, Sr. 

Q. Did Mr. Sober advise you as to the amount of coal 
in the yard of the Moyer Coal Company in the spring of 
1937? A. I think he told me that they had some coal on 

the vard. 

* 

Q. Then he did report to you something about the result 
of his investigation of the company? A. 'Well, I think that 
he was probablv around the vard everv so often, and he 
was apparently anxious that we work out something with 
the Moyer Coal Company so that they could continue in 
business and pay us off. 

116 Q. So that they could continue in business A. 
Yes. 

Q. And pay you off. Had he indicated to you that if 

von instituted suit that tliev would not he able to continue 
• • 

in business? A. Well, that would, I think, naturally follow. 
If we took action, that would probably close them up. 

(,). You mean, throw them into bankruptcy? A. Yes, sir. 
Q. And you expected that if you took action, it would 
throw them into bankruptcy? A. That is usually what 
happens in the coal industry when a supplier has to take 
action against a retail coal dealer. It usually ends in the 
bankruptcy courts. 

Q. Is that what you contemplated when you said you 
had contemplated legal action? A. Yes, sir. 

Q. Xow, in bankruptcy proceedings you are familiar with 
the fact that creditors, general creditors, share pro rata 
in the assets, are you not? A. Yes. That is true. 

Q. You knew then that if you took legal action, you 
would only he able to obtain your pro rata share of the 
assets— 

118 By Mr. Campbell: 

0- Had you contemplated filing suit against the Sov- 
ereign-Pocahontas Company, I mean, against the Moyer 
Coal Company? A. Well. I will tell you what our usual 
procedure is. Of course, these legal technicalities are, 
frankly, a little hit over my head. 

Q. Yes, sir. A. But what our usual procedure is, when 
an account n'ets in difficultv, we discuss it with our local 

C 1 • 7 
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representative, and generally ask him to select some at¬ 
torney to represent ns in the matter. Our company lias 
been in business quite a few years and I think that really 
the people that, as you say, we put in bankruptcy has 
been about one concern. "What we do— 

Q. 'Well, now— A. —is to refer the matter to an at¬ 


torney to— 

Mr. Campbell: Xot what he does generally. 

The Court: Let him go ahead. 

A. (continued) We refer the matter to an attorney, 
who takes whatever steps—we leave it in his hands as to 
what legal steps are taken to protect our interests. 
119 Various things are worked out depending on various 
situations and the laws in the various States in which 
we do business. 


By Mr. Campbell: 

Q. Had you— A. That would have been our procedure 
in this case. It would have been referred to an attorney 
to handle it to the best advantage. 

Q. Had you consulted counsel in this case at that time:’ 
A. Xo. We had not. 

Q. Xow, you knew from Mr. Sober, did you not. that 
there was a chattel mortgage on certain of the trucks, 
didn’t you? A. Yes, sir. And also from—as a result of 
the conference that we had with the three gentlemen in 
Bluefield. 

Q. Then you knew that the equipment represented by 
these chattel trusts was not available for the satisfaction 
of your debt until the chattel mortgage had been satisfied? 
A. Yes. T realized that. 

Q. Then the only assets which you thought that you could 
realize on for the satisfaction of your debt, T mean, prior 
to this conference, was the coal in the yard and the ac¬ 
counts receivable? Isn’t that correct? A. That is correct. 

Q. And, as you say, that would be pro rata with all other 
creditors? A. Yes, sir. 

120 Q. Xow, did Mr. Sober tell you or had he told you 
that the company had no cash available at that time 
to pay on the obligation? I mean, prior to the conference. 
A. Well, he reported to me every so often as to what the 
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prospects of li'ottintr payments on the account were. Some 
of them were rather discouraging. 

Q. Did he report with respect to the amount of cash that 
the company had? A. Tie told me that a good deal of their 
working capital was tied up in accounts receivable, and 
that for us to get payments they would naturally have to 
make collections from their customers. 

O. Did he sav how he knew that? A. No. He did not. 

Q. Did he refer to having looked at the books with 
respect to the cash ? A. No. 

Q. Now, did you advise Mr. Sober then that you would 
take some action, and it was as a result of that that these 
gentlemen came to see you? A. Yes, sir. 

Q. "When tliev came to see vou, you sav that thev brought 
with them these statements—this yellow statement ? A. 
Yes, sir. 

Q. And incidentally— A. And, as I recall, they 
121 took that back to Washington with them, and then 
re-forwarded it to me with Mr. Oonradis’ letter. 

Q. I believe you stated on your direct examination on 
vesterdav that vou were interested, after seeing this state- 
ment—I am referring to the statement now of December 1, 
19.36—you were interested in seeing what their condition 
was as of March 31, 1937. Is that correct? A. That is 
correct. Yes, sir. 

Q. Whv were vou interested in that? A. Well, vou are 
always interested in the latest information: in other words, 
what the concern—what the condition was four months 
prior is not quite as important to you as what it is, say, 
today. 

Q. In other words, you wanted to know the condition of 
their assets and liabilities as of March 31st? A. Yes. 

Q. That was the principal thing that would determine 
whether or not you could collect your debt; is that correct? 
A. Yes, sir. 

Q. Now, then, Mr. Walker— A. Of course, their operat¬ 
ing results in the prior year, whether they made a profit 
or a loss, would have some bearing on the subject. In other 
words— 

Q. Oh, yes. Now, what is the best time of the 
year for a company selling coal? It is the winter, 
isn’t it? A. Usually so. 


122 
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Q. The months of December, January, and February? 
That is the most profitable time? A. Well, in the smoke¬ 
less industry our best period of time—we start on the 
upgrade along in July, and usually our peak is in the month 
of October. Then in December— 

Q. You are speaking of your own deliveries, are you not? 
A. That follows along with the retail situation. 

A. (continued) Our business follows as producers and 
wholesalers of coal, follows the retail business in the coal 
industry; and the peak is generally in October. November 
is generally a pretty good month. December usually is a 
pretty poor month. And then January and February, if 
we have cold weather, are pretty good months. March is 
generallv a lousv month for the coal business, both for the 
producers and from the retailers’ standpoint. 

123 By Mr. Campbell: 

Q. If you will excuse me, Mr. Walker, I was referring 
not to your business, but the peak of a business such as 
the Moyer Coal Company, which is selling to consumers. 
You don't mean to tell me that thev sell more coal in Julv 

w * 

and October than thev do from December to February, do 
you? A. There is generally a very intensive stocking up 
of coal in the months of September, October, and the first 
half of November; and then the business falls off until after 
Christmas and people have burned up this coal that they 
put in in the the fall; and they commence buying again 
in January and February. That is the usual course of the 
retail coal business. 

Q. You examined pretty carefully, did you not, this 
Plaintiff’s Exhibit No. 6, which was the financial statement 
as of December 1, 1936? A. Yes. I looked that over, and 
we discussed some of the items at this conference that we 
had in Bluefield. 

Q. You notice that that statement apparently shows a 
surplus of one thousand-odd dollars, do you not? A. Yes, 
sir. 

Q. How much is it? A. $1,259.51. 

Q. Now, that was purported to be a balance sheet or 
a statement of the assets of this company as of that 

124 time? A. Yes, sir. 



48 SOVKRKICiX POCAHONTAS CO. VS. \VM. C. BOX1). JR.. ET AL. 


Q. And von stated, I believe, that after von saw 
that paper yon were not, had not decided whether or not 
you would extend the time for payment until you saw their 
condition as of March 31, I believe von said? A. That is 
correct. 

Q. Then there was submitted to von bv Mr. Conradis 
later—Excuse me just a minute. Let me strike that ques¬ 
tion. 

There was no agreement then between you and Mr. 

Conradis and Mr. Bond and Mr. Moyer with respect to 

what credit von would give, whether or not von would ex- 
• *. • 

tend the time of payment, made at that conference, was 

there? A. Our conditional agreement was, as I stated— 

Q. Did they— A. And I would like to have the reporter 
read my answer to that question. 

Q. I don't care. A. The previous answer that I made. 

Q. I recall that. I don't care to go into that further at 
this time, except that I want to bring this matter out: 
Was it represented to you by Mr. Bond and Mr. Conradis 
that the financial condition, that is, the assets and liabili¬ 
ties, were as good at the end of March as they were on the 
1st of December? A. I don't believe that any discussion 
was had on that proposition. They told me about 
125 what they had at the end of March or what operat¬ 
ing profit they had had and what the liabilities were. 

Q. You were interested, I believe, as you said, in re¬ 
ceiving this financial statement of the assets and liabilities 
as of the end of March, which is Plaintiff's Exhibit Xo. 
S ? Is that correct ? A. Yes. That is correct. 

Q. I hand you Plaintiff's Exhibit Xo. 8, which was one 
of the papers submitted to you by Mr. Conradis and Mr. 
Bond and Mr. Mover— A. Yes. 

Q. —as you said, or, rather, in Mr. Conradis 7 letter. 
A. \ es. 

Q. Compare that statement, you as an accountant, please, 
sir, with the statement of December 1st, 1936, which, I 
believe you stated, showed a surplus of some one thousand 
two hundred dollars. Does the statement of March 31, 
1937, show a surplus? A. Xo. It does not. It shows a 
loss. 

Q. It shows a loss? A. Yes. 
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Q. It shows instead of the assets exceeding the liabilities 
that the liabilities substantially exceed the assets? Isn’t 
that correct, sir? A. ’Well, I didn’t consider this capital 
account of $3,100 in my decision in regard to their 
120 condition. If you eliminate that $3,100, they would 
have within $280 sufficient assets to pay their liabili¬ 
ties, assuming that their assets were all worth the book 
value. 

Q. Now, Mr. Walker, in the statment of December 1, 
1936, the surplus account is after taking into consideration 
that essential capital item, is it not? A. Yes, sir. It was 
not—I didn’t add that up. I assume that it does. 

Q. So that as of December 1, 1937, if that statement is 
correct— 

The Court: 1937 or 1930? 

Mr. Campbell: 1936. 

By Mr. Campbell: 

Q. (continued)—they had a surplus before the capital 
item of some $4,000, did they not? A. Yes. 

Q. In other words, it appears from the statement of 
March 31, 1937, which you hold in your hand and which 
was submitted to you by Mr. Conradis in that letter, that 
their condition as of the end of March, 1937, was some 
$4,000 worse off than it was in December? Isn't that 
correct, sir? A. According to these statements that is 
true. 

Q. And vou had those statements before vou when vou 
• • • 

reached that conclusion, didn’t vou? A. What I 

« 

127 relied on is this statement as of March 31st. That 
was the governing thing—and what they had told 
me in our conference in Bluefield. 

Q. You had all those statements before you then, did you 
not ? A. That is correct. 

Q. Did it occur to you that it would have been impossible 

and that it was an obvious error to say that the company 

had made a profit when the balance sheet showed a $4,000 

loss during that three months period? A. The statement 

—what thev told me was that thev had made money in 
• • * 

the first quarter of 1937; and the statement that they 
submitted to me showed that. 
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Q. Well, ns an accountant, Mr. Walker, I ask you, The 
two propositions are impossible to reconcile, are they not? 
A. Well. I would say that there is a discrepancy, yes, sir, 
between the two statements. 

Q. I mean, obviously one was wrong or the other was 
wrong? A. That is true. 

Q. And obviously there could not have been a profit if 
there had been a loss of $4,000 during that period? A. 
That is true. 

Q. Xow, Mr. Conradis, I believe you testified, sent you 
this letter of May 4, 1937, in which he enclosed among 
other papers this yellow sheet and the white sheets, those 
two balance sheets, one of December 1, 193(1, and one of 
March 31, 1937? A. I would really like to check 

128 that. T am a little confused on the date. Let me 
see his letter. 

(Mr. Campbell handed a paper to the witness.) 

A. (continued) May I have all these exhibits that have 
been in? 

(A short recess was taken, from 11:12 to 11:1S o’clock 
a.m.) 

By Mr. Campbell: 

Q. Mr. Walker, just before the Court recessed, you asked 
to see the various statements which were submitted with 
that letter. A. Yes, sir. 

Q. They are still impossible to reconcile, are they not? 
A. The only point that I see in connection with them is, 
this statement, this balance sheet as of December 1, 193(5. 
which was prepared for the Higgs National Bank, shows a 
surplus. The operating statement for the year 193(5, which 
took in one month beyond that financial statement, still 
shows an operating profit of around $3,200. 

129 They did not submit to me either at the conference 
or in Mr. Conradis’ letter a balance sheet as of De¬ 
cember 31. 

Now, as to what adjustments they made in their books in 
the month of December, I have no way of knowing. Nor 
did I have any information as to what their operations 
prior to the year 193(5 were. And when it came to my 
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decision as to whether we should go along with them 
and give them some time to see if tliev could not work 
out of their difficulties, I relied on the last statement—on 
what they had told me at this conference plus these state¬ 
ments that—as of March 31, 1937. 

Xow, of course, I naturally realized that they just about 
had—they didn’t quite have enough assets to pay their 
liabilities. But if they could operate at a profit, they could 
probably—and their creditors didn’t press them, they could 
probably work out of their situation. 

Q. Have you finished? A. Yes, sir. 

Q. You had before you the profit and loss statement 
from January 1, 1937, to March 31, 1937, did you not 
(handing paper to witness) ? A. I did. 

Q. That showed, as you say, a profit of some $800? A. 
Yes, sir. 

Q. That was wholly impossible to reconcile, was it not, 
with the fact that the company showed a difference 

130 of some $4,000 or something between December 1st 
and March 31st? A. Not having their actual books 

and balance sheets as of December 31, I frankly accepted 
this as what it was worth on its face. 

Q. Xow, you stated on direct examination, and 1 have it 
written down here— 

Q. —that the thing that you were most interested in 
was their financial condition, their statement of assets and 
liabilities, as of March 31, 1937. 

By Mr. Friedlander: 

Q. Is that correct ? A. That is correct. 

By Mr. Campbell: 

Q. You relied then on that more than vou did anvthimr 
else, did you not? A. Well, first, you would naturally be 
interested as to whether a business is operating at a profit 
or a loss. 

Q. Well, you say it could not possibly be operating at 
a profit if it had a loss of $4,000 between December 1st 
and March 31st, 1937? A. Well, when three gentle- 

131 men come in to you and tell you certain things and 
give you certain statements, and you rely on those, 

some of the things that have gone before you don’t give 
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the consideration and weight— A. Well, I had no way 
from these statements to tell that they had lost that amount 
of money. 

By Mr. Campbell: 

Q. You could tell, could you not, that after the surplus 
account had changed from some four thousand-odd dollars 
to a deficit— A. You understand, in bookkeeping, though, 
that changes can be made in your surplus account which 
are not reflections of their current operating losses or 
gains. There can be other adjustments. I did not in¬ 
quire into that discrepancy. 

Q. Yon studied the accounts in these statements? A. 
That is correct. 

Q. You noticed the amount of coal or the inventory on 
hand as of December 31st to be how much? A. I 

132 will have to have that yellow sheet. 

(Mr. Campbell handed a paper to the witness.) 

A. (continued) $4,006. 

Q. And that the amount of coal on hand as of March 31. 
represented by the inventory, was how much ? A. $1,205.91. 

Q. So you knew that their liquid position as far as the 
inventory was concerned at that time had gotten much 
worse during the period, rather than better? A. Well, 
that was natural. That follows the trend of the coal in- 
dustrv. At the close of the burning season usuallv vour 
inventories are—most dealers try to get the inventory 
down at the end of March. 

Q. And the accounts receivable ordinarily go up during 
that period? A. Why, I would say ordinarily they would 
be about the same in a normal retail business. I don’t 
recall just what the comparison is there. 

Q. You noticed in their statement as of March 31, 1937, 
that their accounts receivable were only some $3,000, and 
that their accounts payable were more than twice that 
amount? A. Yes, sir. 

Q. Now, you stated, I believe, on your direct 

133 examination that you made a pencil memorandum 
of what these gentlemen said to yon? A. Yes. 

Q. Have you got that with you? A. No, sir. 
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Q. You didn’t bring it? A. When these statements 
came, I destroyed that. 

Q. You destroyed the pencil memorandum ? A. Yes. 
I was not contemplating this situation at that time. 

Q. When you got that letter from Mr. Conradis of May 
4, 1937, which you say transmitted those statements, what 
did you do with the letter? Did you answer it? A. 1 told 
Mr. Sober on the telephone that we had worked out this 
arrangement, and that we were going to go along with them 
to see if we couldn't work the situation out. 

Q. Did you accept the notes in payment of the obliga¬ 
tion ? A. We accepted them as evidence of the obligation, 
so that we would have some definite understanding as to 
when and how that obligation was to be discharged, and also 
as evidence of their interest. 

Q. Let us get this straight. You said that when Mr. 
Conradis and Mr. Bond left, vou didn’t have anv definite 
agreement with them; but that Mr. Conradis promised to 
send something, and you would let him know then 
134 if there was an agreement, didn’t you? A. Well, 
ATi*. Conradis’ letter—We really arrived at an agree¬ 
ment at that— 

Q. You say you did arrive at an agreement? A. With 
one provision—that these statements which they were to 
send me would show substantially the operating results 
and assets and liabilities as they had told me about verbally 
and showed me their memorandum. 

Q. I want to read you, please, sir, from your answer to 
a question asked by your own counsel, Mr. Friedlander, 
with respect to the statement made by Mr. Bond, appearing 
on page 6 of the transcript of your testimony. You said: 
“I told them that it had always been the policy of our 
company when anyone got in difficulty to be fair and lenient 
with them and give them an opportunity to work out; and 
I asked them when they went back to Washington to send 
me through the mail a statement of their affairs as of 
March 31, 1937, and that we would give them some time on 
the account based on what the statement showed." 

Do you recall that answer ? A. That is correct. 

Q. And was that correct ? A. Yes, sir. 

Q. Well, then, you gave them time, did you, based upon 
the fact that this statement of March 31,1937, showed them 
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to be $4,000 worse off than they were in December, 

135 1936? A. As I have previously testified, the deci¬ 
sion that we made to go alone; with them was based 

on what this statement here (indicating) showed: and T 
will have to admit that it was not as good a statement as 
we would have liked to have had them present to us. But 
we assumed that it was a correct statement. 

By Mr. Campbell: 

Q. As of March 31, 1937? A. Yes. 

136 By Mr. Campbell: 

Q. Mr. Walker, getting back to the question which I 

referred to, which vou answered on vesterdav, vour exton- 

sion of time of payment was to be dependent upon what 

the statement of March 31, 1937, showed? Is that correct ? 

A. In other words, we had agreed on the details at this 

conference, that they were to do certain things; and if these 

statements which thev sent corroborated what thev had 

•> « 

told us or told me about their operations and about their 
financial condition as of March 31, that we would go along 
with them. And, of course, when I got Mr. Conradis’ letter, 
as I have previously testified, I checked these back against 
the memorandums that I had made, and called Mr. Sober up 
and told him that we would go along with them. 

Q. Well, now, did you reply to Mr. Conradis' letter 
saying that you had his statements and that you accepted 
them and that you relied on them? A. Xo. I did not reply 
to his letter. 

Q. You didn't answer the letter at all? A. I talked to 
Mr. Sober on the matter; and when the notes came due, 
why, I put them in line for payment, the first two, which 
were paid. 

Q. I refer to Plaintiff’s Exhibit Xo. 1, which is stipu¬ 
lated, I believe, to be a copy of the records of the Sov- 
ereign-Pocahontas Company relating to the account with 
the Moyer Coal Company; is that correct? A. That 

137 is correct. 

Q. Is that taken from your accounts payable 
ledger? A. Yes, sir. It is a copy of it. 

Q. Of the accounts payable ledger, showing— A. Xo. I 
should say, what we call our accounts receivable ledger. 
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Q. You say, vour accounts receivable ledger? A. Yes. 

Q. Sliowiui»- the accounts receivable from the Moyer Coal 
Company? A. Yes. 

Q. Now, in addition to your accounts receivable you have 
a notes receivable ledger, do you not.’ A. Xo. We do not. 
We carry them right in the same— what we have is — 

Q. Don’t you have accounts receivable? A. We have a 
few. We have a bookkeeping machine which carries our 
accounts and notes receivable on these cards, on each of 
these cards. 

Q. Yes, and you have—Excuse me. A. (continued) We 
just noted on our records that this account was covered by 
this series of notes. 

Mr. Campbell: Just a minute. If your Honor please, it 
has been stipulated that the copy of the account is 
13S the account which is here before the Court. That 
is, these gentlemen brought the copy of their ac¬ 
count down here, and I object to the witness stating any¬ 
thing that purports to be in the account that is not here. 

The Witness: Well, the amount—Mv understanding was 
that there was no discrepancy as to the amount that the 
Moyer Coal Company owed the Sovereign-Pocahontas 
Company; and as evidence of this account receivable they 
gave us these notes as evidence of this account, and we 
didn’t change our records. We had the notes as evidence 
of this account. 

By Mr. Campbell: 

Q. Mr. Walker. I ask you to please answer me yes or no 
to this question: Does your company have a notes receiv¬ 
able ledger? A. Xo, sir. 

Q. Does it have a notes receivable account? A. Xo. On 
our coal accounts we carry them all on the same cards. 

Q. Don’t you have something in your books which shows 
the items that are represented by notes payable of your 
customers? A. Yes. What we do on our—at the end of 
each month we list all of our accounts receivable; and if 
anv account receivable is evidenced bv notes, we 
139 make the notation to that effect on— 

Q. Will you show me such a notation on this ac¬ 
count ? A. We don't make it on this ledger card, but on our 
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list of accounts receivable we do, and I don't have those 
with me. 

Q. Have you any of those notes of the Moyer Coal Com¬ 
pany with you? A. Yes, sir. 

Q. May 1 see one of them? A. Yes, sir (handing papers 
to Mr. Campbell). 

Q. These notes which you have just handed me, signed 
by the Moyer Coal Company, payable to the Sovereign- 
Poeahontas Company, are not endorsed by Mr. Bond and 
Mr. Conradis, are they? A. Xo, sir. They are not. 

Q. Was there ever any discussion as to whether or not 
they were to be personally liable on the obligation? A. 1 
did not ask them to endorse the notes. Xo, sir. 

(,). I mean, you did not understand, it was not part of 
your agreement, that Mr. Bond or Mr. Conradis would be 
personally liable on the obligation of the Moyer Coal 

140 Company? A. Xo. 

By Mr. Campbell: 

Q. You say they were not to be personally liable? A. 
That was not part of our agreement. 

Q. I want to be sure that the jury understands. It was 
not part of your agreement that Bond and Conradis were 
to be personally liable on the indebtedness of the Moyer 
Coal Company; is that correct? 

By Mr. Campbell: 

(,>. Is that a correct statement ? A. Yes, sir. 

1 would just like to add to that: If that had been part of 
the agreement, I would have expected that they would 
endorse these notes. 

Q. Surely. Of course you would, and they would expect 
to endorse them. 

i 

Xow, getting back to this account: There is nothing on 
this account. Plaintiff’s Exhibit Xo. 1, is there, which it has 
been stipulated is a copy of your account with the Moyer 
Coal Company, to show that there were any notes accepted 
by the Sovereign-Pocahontas Company, is there? 

141 A. Other than this $300 note. 

Q. Of a man named Aker? A. Yes, sir. 

Q. But I mean, the notes of the Moyer Coal Company do 
not appear from that account ever to have been accepted 
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bv the Sovereign-Pocahontas Company, do they.’ A. Xo. 
W e just held the notes in our liles, and on our list of ac¬ 
counts receivable we noted that these—that this account 
was covered by—that we had as evidence of the account 
these notes. In other words, we didn't set up the notes as 
an additional asset in our books. 

Q. Oh, no. Did you substitute them for the account.’ A. 
Xo. We just showed that this account was covered by these 
series of notes. 

Q. You didn’t even notify Mr. Conradis that you had 

accepted the notes at all, did you A. I told Mr. Sober, and 

I expected that he would pass the word on to the Moyer 

Coal Corporation. And when the notes came due, why, the 

first one, I put it through the bank, and it was paid: and I 

kind of assumed that the action was at least acquiesced in 

bv— 

%• 

Q. Some three months later.' A. Xo. It was about 
within— 

By the Court: 

142 Q. What date.' A. What was the date of Mr. 

Conradis’ letter ' 

Mr. Campbell: May 4, 1937. 

A. (continued) Well, on May 22 we put the first note in 
the Flat Top Xational Bank of Bluelield, West Virginia, 
for collection. That was about eighteen days after that, 
and probably I had got Mr. Conradis’ letter. But I don’t 
find that I have a copy of the acknowledgment in my files. 

By Mr. Campbell: 

Q. Xow, when the Moyer Coal Company continued to 
make payments on this account with you after May, 1937, 
do those entries appear as credits on the account.' A. Yes, 
sir. 

Q. They do not appear as payments on notes, but they 
appear as payments on open account, do they not.' A. That 
is correct. And then we charged the interest to the account 
and credited it to the note on the payment. 

Q. You charged the interest to the account.’ A. That is 
to make the thing balance out. 

( L ). But for all that appears on this account it is simply 
a payment on open account: isn’t that correct.' A. That 
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is correct, with the exception that—Here is one item of in¬ 
terest, right here, Mr. Campbell (indicating). This item 
of (> per cent interest is on the lirst note. 

( t ). But it appears there that it was a charge on an 
143 account, doesn't it? A. Yes, sir. And the check 
was credited to offset that, the two hundred for the 
account, and then two dollars for the interest. 

Q. That paper, Plaintiff's Kxhibit Xo. 1, which is a copy, 
as you say, a copy of this account with the Moyer Coal 
Company, is the paper which was sent to the Moyer Coal 
Cohipany also, isn't it, from time to time, showing the ac¬ 
count? A. Yes, sir. Yes, that is correct. They got a copy 
of that at the end of each month. 

( t ). At the end of each month? A. Yes. 

Q. But there was nothin"; on the account that you mailed 
to them that shows that the notes had been accepted, was 
there? A. Other than when they paid one of the 
14b notes, it was credited on the account. 

By M r. Campbell: 

( t >. Xow, as a matter of fact, Mr. Walker, didn't you want 
to be in a position where you could jump any way that you 
wanted: that is, you could either sue at once on the account 
or sue on the notes as it met your pleasure? A. Xo, sir. 

( u >. isn't that the reason you did show a credit on the 
account ? A. Xo, sir. 

( t ). Isn't that the reason you did not set it up as a 
14(i separate notes receivable? A. Xo. 

( t >. Isn't that the reason why you didn't reply to 
.Mr. ('on rad is* letter and say, “Your representations 
are all right. I will accept the notes in reliance upon 
them?" A. Xo, sir. This transaction was made in good 
faith on our part, Mr. Campbell. 

( t ). All right. You say it was made in good faith. Xow 
I ask you, when these notes came due and were not paid, did 
you write Mr. Bond or Mr. Conradis or keep in touch with 
them and say, “You have defrauded and deceived me"? 
A. I did not. 

Q. Isn't the next thing that either of them heard, so far 
as you were concerned, a suit charging them with fraud and 
deceit? A. 1 am not right sure on that proposition. I was 
very much surprised when I received this letter from Mr. 
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Beatty advising that their affairs had been turned over to 

him and their assets. I was very much surprised at tin* 

drastic decline in their assets. So 1 asked Mr. Sober to 

attend this creditors’ meeting, and to also put the matter 

in the hands of an attorney. And as to what has been done 

bv our attorney or Mr. Sober in discussions with anv of the 
• *> • 

officers of the defunct Moyer Coal Company I am not so 
familiar with that. 

(,). Have you finished? A. But I have had no communica¬ 
tions with either Mr. Bond or Mr. Conradis since these dif¬ 
ficulties came up. 

147 Q. And you say you are not familiar with the de¬ 
tails of what was done by your own counsel after 

you referred the matter to him? A. That is, as to the mi¬ 
nute details. Just in a general wav 1 know what was done. 

(,). Did you write your counsel that you had been deceived 
and defrauded? A. Why— 

Q. You ought to be able to answer that question yes or no. 
Mr. Friedlandcr: If the Court please, you cannot expect 
him to answer that way. 

The Court: He didn’t permit him to answer. 

Mr. Friedlandcr: Did the Court say that he could an¬ 
swer? 

Mr. Campbell: You don’t mind that fact coming out. do 
you ? 

Mr. Friedlandcr: I don’t care. Xo. 

A. I find that 1 wrote Mr. Friedlandcr a letter under date 
of October 20 in regard to this matter. 

By Mr. Campbell: 

Q. That was after this suit had been filed, was it not, 
sir? A. I couldn’t say. I don’t know. 

By Mr. Friedlandcr: 

Q. What year was that? A. 1937. October 20, 1937. 

Mr. Campbell: The suit was filed October 2nd. 

148 Mr. Friedlandcr: Xo. That is when the letter 
went to Mr. Bcattv. We didn't file suit before that. 

Look at the date. 

Mr. Campbell: Where is it? 

Mr. Friedlandcr: It was 1938. 

Mr. Campbell: This is 1937 here. 



60 SOVEREIGN POCAHONTAS C(). VS. \VM. C. BOND. JR.. ET AT 


Mr. Friedlander: That is what I said. May we state the 
date to simplify it, so that there will be no trouble? 

The Court: Were there two declarations or just one 
tiled here? 

Mr. Friedlander: Just one. 

The Court: February 9. 1938. 

By Mr. Campbell: 

Q. Did vou advise Mr. Friedlander that vou had been do- 
ceived and defrauded? 

Mr. Friedlander: He is just going to tell you. 

A. Well, 1 have no objection to reading; just what is in 
this letter. 

Mr. Campbell: May I see your letter? 

152 A. The letter is October 26, 1937, to Mr. Mark P. 
Friedlander. Hill Building, Washington, D. C. “Re 

Moyer Coal Corporation. Dear Sir: Mr. Sober has re¬ 
quested that I write you relative to our relations with this 
concern. Wish to advise that around April, 1937, their ac¬ 
count became quite delinquent with us and Messrs. Bond, 
Moyer and Conradis made a trip to Bluefield seeking an 
extension of time for paying their account with a view of 
forestalling any drastic action on our part. 

“They presented to us certain statements and also sent 
us other statements through tin* mail, which indicated that 
the corporation had been making some profits and had con¬ 
siderable resources. It has always been our policy where 
our customers make an honest effort to work out of their 
difficulty to work along with them. 

“Based on the information and statements furnished us 
bv the above three gentlemen, we accepted a series of notes 
covering their delinquent account and also shipped them an 
additional car of coal on July 29 in the amount of $131.86, 
upon which $23.45 has been paid. 

“$400 of their notes have been paid. They also assigned 
to us a note for $300 made by the B. R. Aker Company, In¬ 
corporated. Xo payments have been made on this $300 
note, and I somewhat question its value, although Mr. Sober 
thinks that he will eventually be able to collect same. 

153 Including the $300 note endorsed by the Moyer Coal 
Corporation, our total account is $2641.80. 
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“When we received the statement under date of October 
2, 1937, from \V. Carroll Beatty relative to the financial 
affairs of the Moyer Coal Corporation, listing the assets as 
$151.96 and the accounts payable $7213.81, we immediately 
came to the conclusion that the previous information which 
had been furnished me verbally and by mail was either er¬ 
roneous or there had been an unjustified disposition of the 
assets of the corporation. 

“We feel that we have been badly treated by this con¬ 
cern, and we trust that your investigation will disclose some 
action of the officers of the company by means of which we 
can secure some salvage.” 

That was signed by me as secretary and assistant 
treasurer. 

By Mr. Campbell: 

Q. May I see it ? 

(The witness handed the letter to Mr. Campbell.) 

Now, Mr. Walker, you have shown this letter, I mean, you 
wrote to your counsel. I suppose that you looked up the 
correspondence between you and Mr. Sober, or did you fail 
to bring anv of that? A. Most of our transactions are 
handled by telephone. 

Q. Did you have any correspondence with Mr. Sober from 
the time that this company began to do business until the 
time that it closed? If so, will you produce it? A. 
154 Yes. 1 think so. I don’t have any of that with me 
now, however. 

Mr. Campbell: Mr. Fricdlander, you stipulated that the 
correspondence would be here. 

Mr. Friedlander: 1 asked Mr. Sober and told him to 
bring it; and 1 would like to say to the Court that as far as 
I can ascertain from Mr. Sober and Mr. Walker there is 
no correspondence between them that is involved in this 
case. 

Mi-. Campbell: Xo letters of any kind? 

Mr. Friedlander: Xo. There are not any. Mr. Sober 
has looked over his files and Mr. Walker has looked over 
his files. There aren’t any letters as far as I know between 
the two. If there are any letters that have been lost, I 
don't know that. He has told me how he conducted it. 
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By Mr. Campbell: 

(,). Did you prior to the institution ol* this suit ask Mr. 

Conradis or Mr. Bond whether or not—1 mean, anything 

about deceiving or defrauding vou? A. Xo, sir. 

loo A. (continued) Frankly, I had no conversation with 

the gentlemen that you mentioned until I saw them 

in tile court room vesterdav. 

• • 

By Mr. Campbell: 

(j). As a matter of fact, prior to the date of Mr. Conradis’ 
letter to vou of Mav 4, 1937, until vou saw them in the 
court room yesterday, you have never communicated with 
them and never made any statement to them with respect 
to these representations that they made to you? Isn't that 
correct? A. Who do you include in that ? 

Q. I am including Mr. Bond and Mr. Conradis. A. That 

is correct. In other words, we made this arrangement, and 

it looked initially that they were going to carry it 

loG out. I had reallv no occasion until I not this letter 

from Beattv to know that tliev were in the situation 
* • 

that they were. 

(,). And you permitted your attorney to tile suit against 
them charging them with fraud and deceit without making 
any inquiry of them at all? A. We turned the matter over 
to our attorney to handle as he saw fit. All of the details 
of what he has done I don't know. 

Q. Vou didn't instruct your attorney to sue the officers 
of tile company, did you? A. We authorized him to take 
whatever steps he thought were advantageous to protect 
our interests. 

( t ). Have you got that letter? A. 1 think that we possibly 
have. 

(The witness produced a letter.) 

In connection with that question you brought up, 1 have 
sofne correspondence here with the Moyer Coal Company 
relative to these notes that might clarify the impression 
that we completely ignored them. 

Q. Vou are not answering my question, Mr. Walker, at 
all. A. That is so. 

Mr. Campbell: Let me pass that to your counsel. He 
may want to ask you about it. 
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A. (continued) “Mr. Westervelt, our vice-presi- 
157 dent, was down in Washington”— 

By Mr. Campbell: 

Q. Is lie here? A. —“in October, 1935”—Xo. 

Mr. Campbell: 1 don't want you to say anything as to 
what Mr. Westervelt said. 

By the Court: 

Q. 1935? A. 1937. That is an error. 

15S By Mr. Campbell: 

Q. The question is, Did you ever instruct Mr. Fried- 
lander to sue these gentlemen personally and charge them 
with fraud and deceit? A. Xo. I did not personally. 

0- You testified in connection with your experience, that 
when you sue, are forced to sue companies, they generally 
go into bankruptcy. I ask you to look at the statement of 
March 31, 1397, again. I am not going to read it. 

159 You have it right there before you, sir? A. Yes, sir. 

Q. Bearing in mind that the equipment was cov¬ 
ered, as you knew, by a chattel mortgage, I ask you 
to show me what other assets it would have been possible 
for you to have realized on had you sued at that time. A. 
This statement shows accounts receivable of $3754.88. 

Q. They could have been used, could they not? A. Yes, 
sir. 

Q. Then what else? A. Xotes receivable, $385.05. 

Q. $3S5. Yes, sir. A. Inventory $1205.91. 

Q. Is that all, sir? A. They show equipment $4792.69. 

Q. You understood that that was covered by a chattel 
mortgage? A. Well, I really understood that these notes 
payable possibly covered part of that. 

Q. Yes. A. I think that that was probably notes to Mr. 
Bond. As I got the impression from these gentlemen, he 
had possibly furnished some of the trucks. If the notes 
were paid off, there would be some equity in the equipment. 
Q. Mr. Sober had told you that the equipment was not 
worth what it was inventoried at, didn’t he? A. 

160 Xo, sir. 

Q. Hadn’t he indicated to you that it was not 
realizable on ? 
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Q. Xo conversation in regard to that? A. Xo, sir. 

C c ». Bearing in mind that these items which you have re¬ 
ferred to add up to $5M45.7b, excluding equipment, now, the 
accounts payable were how much? A. $7027.75. 

Q. $7027.75? A. Yes, sir. 

( t ). Your experience in bankruptcy and in litigation indi¬ 
cates to you, does it not, that accounts receivable in liquida¬ 
tion are never realized on in full? A. That is usually the 
experience. 

( t >. And that other assets are not usually realized on in 
full? A. That is true. 

Q. And that the expenses of the collection, attorney’s 
fees, and other items are generally rather substantial? A. 
Attorney’s fees? 

( L ). Yes. Attorney's fees. A. Well, I think there are 
usually attorney’s fees connected with bankruptcy 
1(51 proceedings. 

Q. (’an vou truthfullv sav, sir, bearing in mind that 
March Ml statement, that if this company had gone into 
bankruptcy and you had had to pay attorney's fees, you 
would have expected to realize on your account of $2000 

anv more than vou actuallv realized? A. Well, that would 

• • • 

depend on— 

Q. 1 mean, if you had sued at that time and forced this 
company into bankruptcy. A. We might have proceeded in 
other directions. We had experience where some creditor 
might step in in certain localities, and get an attachment 
on the assets of a company and has been put in an actually 
preferred position over the general creditors. I don’t know 
what that legal situation is up here. 

Q. Your statement previously in the examination, that 
you in considering the matter whether you would take ac¬ 
tion, considered that it would probably force the company 
into bankruptcy—I believe you told me that? A. That 
would probably have been the ultimate end, just as it was. 

Q. Bearing that in mind, sir, I ask you, when you got that 
March Ml statement, what you thought you could have 
realized on net to your company on your obligation if you 
had taken action at that time. Did you think you could 
have realized more than you actually subsequently got, 
if you had sued then? A. Well, my judgment at that 
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162 time, as 1 recall it, would have been that we might 
have salvaged about half of our account. 

Q. You conceivably might have salvaged about half? A. 

Yes. Half or two-thirds. I didn't think that we could bv 

• 

any possibility have gotten the whole amount out of this. 

Q. And out of that you would have had to pay attorney’s 
fees? A. We probably would have had to pay some costs. 

(2- And so you probably would not have netted much more 
than 25 per cent on your account, would you, had you sued 
them at that time? 

Q. You would not have been anticipating more than about 
25 per cent net on your account if you had sued at that 
time, would you? A. Well, what I had in mind was that 
we could—it would depend on what the laws are up here. 1 
am not familiar enough to say that. But what was running 
in my mind was that we should probably have netted from 
half to two-thirds of our account if we had taken action at 
that time. 

163 Q. And you said, out of which you would have had 
to pay attorney’s fees? A. I really meant that we 

would probably net that amount. 

Q. I don’t want to debate the matter with you unneces¬ 
sarily, sir; but the figures which you gave me of assets at 
their face amount show some $5345. A. Yes. 

Q. For that purpose, and the accounts payable are over 
$7,000. Now, that on its face is not much more than two- 
thirds. That is before taking into consideration anv costs 
of administration, any shrinkage in the value of the ac¬ 
counts receivable. A. I am not familiar enough with your 
laws up here to really know what our possibilities were. I 
just kind of had in mind that we might possibly have 
realized fiftv— 

Q. Xo. I mean, on that statement. A. Oh, that is correct. 
That is that— 

Q. In your experience what would you normally have 
considered the accounts receivable to have shrunk? Ap¬ 
proximately 50 per cent, wouldn’t you, in the collection in 
bankruptcy ? A. Well, the statement shows that they col¬ 
lected all of them but about $137. 

Q. No. I mean, bearing in mind your own mental proc¬ 
ess in March, when you decided not to sue, and just on 
a determination of whether you had been deceived, and 
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1(54 whether von have lost anvthing bv this aliened fraud. 

Von sav that vou thought vou could have collected 
about that niucli. I want you to tell me how in bankruptcy 
you could possibly have collected more than 20 to 25 per 
cent net on that account. A. Well, as I told you previously, 
we 1 have only had a few—on our action I think there was 
only one concern that went through bankruptcy. Of course, 
we have had some other concerns who we have been ad¬ 
vised have none through bankruptcy, and the amount of 
recovery was in varying amounts depending on the size of 
the company and the particular circumstances and the time 
at which the receiver is appointed or the trustees. 

<>. Has not your counsel frequently advised you, sir. 
that accounts receivable will disappear to about half in 
actual collection when insolvency occurs? A. We have not 
had any legal advice on that point. 

( t >. You had no experience in connection with that? A. I 
say, we have not had any legal advice from counsel— 

(). Have you had from your own experience, sir2 A. Yes. 
We have had one or two companies that have really worked 
out pretty well that went through bankruptcy. We have 
had others that worked out pretty darned poor. 

( v >. You cannot answer generally with reference to general 
collection of accounts receivable in bankruptcy? 
Km A. Xo. I am not an expert on that. As to what 
would have been realized on this, I am really not in 
a position to testify as to that. I think you can get some¬ 
body else that can do a better job than I can, who is fa¬ 
miliar up here in the District of Columbia, or where these 
people are located. In Maryland, I guess, is where they 
w ere. 

Mr. (’ampbell: 1 think I have asked you all the questions 
that I want to, Mr. Walker. Mr. Ililland may want to ask 
you some. 

(Voss Examination 

By Mr. Ililland: 

lbil Q. Mr. Walker, did you talk over this case with 
Mr. Friedlandcr last night after you left court yes¬ 
terday? A. We had some discussion. Yes, sir. 

(<). Where did you have it ? A. We rode uptown together. 
( t ). Where did you go? A. To Mr. Friedlandcr’s office. 
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Q. What time did you arrive there? A. Oh, 1 would say, 
around 5 or 3:30. 

Q. How long; did you remain there? A. Probably an 
hour. He was busy on some other things. We didn't— 

Q. You talked over the ease with him at that time, 
194 did you not? A. We had some discussion of certain 
phases of it. 

Q. Did vou discuss the tcstimonv that you had given ves- 
terdav? A. We did not. 

Q. Did you discuss the testimony that you were going to 
give today? A. That was the first opportunity that we had 
had to really talk about the matter. 

Q. You didn't talk to him before you took the witness 
stand vesterdav; is that correct ? A. Not about mv testi- 

* 4 4 

lnonv. Xo, sir. 

Q. But you did talk to him last nii»lit before you testified 
today? A. That is correct. 

Mr. Hilland: I think that is all. 

193 Redirect Examination 

By Mr. Friedlander: 

( t ). You have with you, 1 think, in the file letters author¬ 
izing the institution of this suit? A. 1 have. 

196 ( L ). Will you produce those? 

(The witness produced a letter and handed it to Mr. 
Friedlander.) 

15)7 The Court: The Court will rule that there is evi¬ 
dence now in the case that the plaintiff gave Mr. 
Friedlander authority to bring this suit, but the Court will 
not permit the letter to go in. 

Mr. Friedlander: Then that authority was as of October 
5,1937. 

The Court: That covers the situation, as I understand it. 
Mr. Campbell: Yes. 

Mr. Friedlander: 1 think that is all, if the Court please. 
(Witness excused.) 

l?09 Whereupon David B. Sober, Jr. was produced as 
a witness on behalf of the plaintiff: and, having; been 
first duly sworn, was examined and testified as follows: 
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Direct Examination 

By Mr. Friedlander: 

Q. What is your full name? A. David B. Sober, Jr. 

Q. Are you related to Mr. Sober, who testified? A. Yes. 
Q. What is the relation? A. Father and son. 

210 Q. Where are you employed now? A. Sovereign- 
Pocahontas Company. 

Q. For whom were you working in 1036, December 1936? 
A. The Sovereign-Pocahontas Company. 

Q. Do you know the officers and directors of the Moyer 
Coal Company? A. 1 do. 

Q. Mention their names. A. Mr. Moyer, Mr. Bond, and 
Mr. Conradis. 

Q. Did you ever have occasion to go into the Moyer Coal 
Company's office and thereafter talk to Mr. Moyer or Mr. 
Bond or Mr. Conradis? A. Yes. 

Q. Will you tell me which ones you have spoken to about 
the affairs of the Moyer Coal Company? A. Mr. Moyer 
and Mr. Bond. 

Q. Did there come a time when you sought to examine 
the books of the Moyer Coal Company ? A. Yes. 

Q. Will you state what books you sought to see? A. 
Well, 1 believe at one period, one time, 1 visited there, I 
examined the accounts, books of accounts, customers’ ac¬ 
counts; and 1 don't believe I saw much else. 

(,). What was the date of that visit, if you can 

211 fix it? Was it before May 4th or after? A. Prior 
to that time. 

Q. What was the purpose of your looking at these cus¬ 
tomers' accounts? A. Well, I wanted know what type of 
accounts they were selling, whether good or bad accounts; 
get somewhat of an idea of the type of accounts they were 
selling. 

Q. Did you make an opinion about the accounts at that 
time ? A. Yes. 

By Mr. Friedlander: 

Q. Did there come a time when you saw any other records 
of the Moyer Coal Company? A. 1 saw a statement there 
that they showed me, in part or in whole, I don’t know 
which. 
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Q. Xo. I mean the books. A. 1 don't believe 1 saw any¬ 
thing 1 else. 

Q. Did vou at anv time seek to look at tile cheek register? 
A. I did.* 

Q. Did you see it? A. Xo. 

212 Q. Why not? A. It was not available. For what 
reason I don't know. 

( t ). Whom did you ask to see it? A. 1 believe it was Mr. 
Bond. 

Q. Did there come a time when you had occasion to go 
to Hvattsville, Maryland? A. Yes, sir. 

Q. Can you tell the Court and jury who was present at 
any meeting at that time of this Moyer Coal Company? A. 
In relation to the membership of the Moyer Coal Company, 
the officers there? 

Q. Yes. A. Mr. Mover was the only one present. 

Q. Were there any creditors present ? A. Yes, sir. 

Q. Anyone to represent the Moyer Coal Company? A. I 

believe so. A man bv the name of Beattv. 

• • 

Q. While you were there was any effort made to procure 
the attendance of Mr. Bond? A. Yes, sir. 

Q. Who made that effort? A. 1 believe Mr. 

213 Beatty and Mr. Moyer made an effort to contact him 
by phone. 

By Mr. Friedlandcr: 

( t ). Mr. Sober, at that time did Mr. Moyer have his books 
and records with him ? A. lie had some books and records. 

Q. Did there come a time when 1 asked him any ques¬ 
tions concerning the accounts? A. Several things. 

Q. Did there come a time when I showed him any state¬ 
ment and asked him whether it was true or false? A. Yes. 

Q. Are you able to pick out from these papers which 
statement it was, if it was anv of those? 

Mr. Campbell: If your Honor pleases, Mr. Moyer is in 
court. Mr. Moyer, I take it, would be the best person to 
ask this question if the question is relevant. Secondly, it 
is not binding— 

The Court: He is a party to the suit. 

Mr. Campbell: Yes. Our objection only goes to Mr. 
Bond and Mr. Conradis, who were not there. 
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The Court: It will be sustained as to them. 

Mr. Hilland: And also as to Mr. Conradis. 

215 By Mr. Friedlander: 

Q. 1 want you to tell us what other information, outside 
of the examination of these accounts receivable, customers’ 
as vou call them, vou had concerning the Mover Coal 

Company outside of what was told to you by Bond 
21b or Moyer. A. That is the only information 1 had. 

Verbal information principally. 

You mav examine. 

•> 

Cross Examination 
By Mr. Campbell: 

( v ). Mr. Sober, you drive your father’s car, or you drive 
your car with him! A. I understand. 

Q. You drove by the place of the Moyer Coal Company 
every day while it was in business, practically! A. Well, 
I wouldn't say every day, but quite often. Yes. 

Q. Did you stop there quite often? A. Do you mean did 
I stop there for the purpose of going in? 

Q. Did you stop in there quite often ? A. At some periods 
of the vear, ves. 

Q. Well, let us get to the period now in the early spring 
of 1937. Did you stop there then fairly often? A. Not 
particularly often. 

Q. Well, once a week ? A. Yes. 

Q. Maybe twice a week? A. Hardly more than 
217 once a week. 

i Q. What did you do when you stopped in? A. 

Most all of the times 1 stayed outside. I didn’t go in. It 
was my father's duty to handle that account. 

Q. When you did go in, what did you do? A. Well, I 
didn’t take a great deal of part in the conversation except 
on minor things. 

Q. Did you and your father become concerned about the 
state of the account ? A. Yes, sir. 

Q. When did that happen? A. Some time after the first 
of the year, 1937. 
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Q. Did vou interrogate Mr. Bond and Mr. Mover? A. 
Yes. 

Q. And Mr. Conradis? A. Xot Mr. Conradis. 

Q. Mr. Bond and Mr. Moyer? A. Mr. Bond and Mr. 
Moyer. 

Q. Did they advise you that the company could not pay 
the account then? A. 1 believe they stated that they had 
sufficient assets to pay the account. 

Q. That they had sufficient assets? A. Sufficient assets 
to pay the account. 

Q. Did they say whether they could or could not pay it ? 
A. They could not pay immediately. 

218 Q. They could not pay immediately? A. That is 
correct. 

Q. How did it happen that you made an examination of 
these so-called customers’ accounts? A. We were discuss¬ 
ing, I believe, with Mr. Bond and Mr. Mover—1 had stopped 
in in my father's presence—we were discussing the condi¬ 
tion of the company's assets; and they had shown me a 
partial statement. 

Q. About when was that? A. Oh, I couldn’t say exactly. 

Q. Early spring? A. Probably March. 

Q. March, 1937? A. Or April. 1 wouldn't like to say. 

Q. Was it before this visit to West Virginia that you 
have heard about ? A. Yes. Prior to that time. 

Q. And did you ask to see the customers’ accounts? A. 
Yes. 1 asked them what type of accounts they were hand¬ 
ling. 

Q. What was the purpose of your inquiry? A. To de¬ 
termine the character of the accounts that they had on their 
books. 

Q. To see whether or not they were good accounts receiv¬ 
able? A. Yes. 

219 Q. And what conclusion did you reach ? A. They 
had some very good accounts. 

Q. And some bad ones ? A. I couldn’t say as to that. I 
think the accounts that were pointed out to me were more 
or less all good accounts, very large companies. 

Q. Didn't you also look at the cash book? A. Xo. I 
don’t recall seeing the cash book. 
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Q. Weren't any of the other hooks there for you to look 
at? A. Xo. I believe they sent out to another room and 
had that statement brought in of some kind that I glanced 
over. 

Q. Did you ask on that occasion to see any of the other 
books ? A. I believe 1 asked for the check register. 

Q. What did you want to see the check register for? A. 
To see the distribution of the moneys that they paid out, 
what the money was going to, where it was going. 

Q. That would show from the cash book, too, wouldn’t it? 
A. I am not an accountant. 1 wouldn't know. 

(). Do you mean to say that they were paying one credi¬ 
tor faster than another? A. Xot necessarily. Xo. I just 
wanted to see where the money was going. 

222 (Toss Examination 

By Mr. llilluiid: 

Q. Mr. Sober, aren't you and your father coal brokers? 
A. We are mine representatives. 

( t ). Aren't you what are known as coal brokers? A. Well, 
in some cases we might be classified as that, and in others 
as direct mine representatives. 

Q. You don't work for only the Sovcreign-Pocahontas 
Company, do you ? A. That is correct. 

Q. What? A. We work for other companies as 

223 well. 

Q. You work on strictly a commission basis, don't 
you? A. That is correct. 

Q. Xeither you nor your father has ever had a salary 
from the Sovereign-Pocahontas Companv, have vou? A. 
Xo, sir. 

Q. And you and your father are merely coal brokers, and 
you sell coal for the Sovereign-Pocahontas Company as 
well as for other— A. That is correct. 

Q. —coal producers. So that your testimony on direct 
examination that you were employed by the Sovereign- 
Pocahontas Company is not accurate? A. Well, yes. We 
are employed by them on a brokerage basis or fee basis, 
percentage basis. 

Q. On a brokerage basis? A. Fee, brokerage, percent¬ 
age. Call it what you want. 
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Q. All you are authorized to do is to send in orders to 
them? If you get orders for Sovereign-Poeahontas coal, 
you send them in for them to fill them? Isn’t that right? 
A. That is correct. 

Q. And the money that is paid for that, they charge that 
and they carry the accounts? A. That is correct. 

Q. You have nothing to do with that ? A. Nothing except 
collections. That is, we try to see that the money is 

224 placed properly, that the coal is placed properly, and 
that they receive payment for it. 

Q. Now, do you remember an occasion prior to April 20, 
1937, or around the middle of April, 1937, when you came 
over to the Moyer Coal Company and made the statement 
that the company was insolvent, and that that account 
wasn’t any good, and they could pay it at a discount of a 
thousand dollars? A. I remember some conversation 
there that—resulting from a statement that they had 
shown me; and I believe Mr. Bond made an offer to settle 
the account for a thousand dollars off. 

Q. Did you offer to knock off a thousand dollars if they 
would pay it up? A. I had no authority to knock off a 
thousand dollars. 

Q. Well, didn’t you say it was not worth within a thou¬ 
sand dollars of the amount ? A. I don’t recall making that 
statement. 

Q. Did you ever write any letter to the Sovercign-Po- 
cahontas Company about this account? A. I did not. 

Q. Did you ever see your father send any letters about 
it ? A. No, sir. 

Q. Prior to April 29, 1937, do you recall that your father 
ever received any letters from the Sovereign-Poeahontas 
Company about this account? A. I don't see much 

225 of the correspondence, because 1 am on the outside. 
I don’t recall him receiving any letters. 

Q. Do I understand that at any of these conversations 
that you related Mr. Conradis was never present on any 
of those occasions? A. Mr. Conradis was never present. 

Q. He was not active in this business out there, was he? 
A. Not that I know of. 

Mr. Hilland: That is all. 
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227 (Witness excused.) 

Whereupon Lester A. Lawrence was produced as a wit¬ 
ness on behalf of the plaintiff; and, having been lirst duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Fried lander: 

Q. Will you state your full name? A. Lester A. Law¬ 
rence. 

(<). Where are you employed? A. At the National Sav¬ 
ings & Trust Company. 

Q. What is your profession or businesss? A. 1 am an 
assistant trust officer. 

Q. Are you an accountant? A. I am not a certified pub¬ 
lic accountant, but I understand accounting. 

( t ). Did there come a time when you were employed by 
the Moyer Coal Company? A. Yes. 

Q. Can you fix that time? A. 1 think it was in the fall 
of either 1930 or 1937. 

228 C>. How long were you employed there? A. About 
three months. 

Q. During the course of your employment, after your 
employment or before your employment, did you ever audit 
the books of the Moyer Coal Company? A. No. sir. 

( t >. And more particularly did you audit the books of the 
Moyer Coal Company on September 30, 1936? A. I never 
audited the books of the Moyer Coal Company. 

Mr. Friedlander: You mav examine. 

* 

Cross Examination 
By Mr. Campbell: 

Q. Mr. Lawrence, are you employed by the Moyer Coal 
Company ? You were for several months, you say ? A. 
Yes. 

Q. What did you do for the Moyer Coal Company ? You 
kept the books for them? A. I was asked in the begin¬ 
ning if 1 would audit the books, and 1 asked— 

Q. I am just asking you what you actually did do. A. 
I merely checked the current transactions on the books to 
see whether they were correctly put through books of rec¬ 
ord from the records of original entrv. 
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Q. To soo whether the records of original entry were 
correctly put through pennaneiit books? A. That is the 
idea. 

C t >. And you found that they were? A. Yes. 

229 Q. When von sav vou did not audit the books, vou 
mean vou did not check the books of original entrv 

with the checks or the bills themselves? A. 1 checked all 
of the records of original entry into the books, the ledger 
books, to ascertain whether or not they were put through 
correctly. 

Q. And you found that they were? A. I found they were. 
And, if they were not—there may have been a few excep¬ 
tions—they were corrected. 

Q. They were corrected? A. Mostly dealing with the 
accuracy of the bank balance of tin* company. 

Q. And your employment was part-time employment, I 
mean, at night? Wasn’t it over-time employment? A. 
That is right. 

Q. When you say you did not make an audit, you mean 
that you did not make what accountants call a complete 
audit of the books and records? A. That is correct. 

Mr. Campbell: That is all. 

Cross Examination 

By Mr. Hilland: 

Q- t T i> to what date, Mr. Lawrence, did you make that 
check? You said you checked that to see whether or not 
the original entries were properly carried over into 

230 the permanent books of the company. For what 
period of time did you do that checking? A. I 

couldn't say without refreshing my recollection from the 
records, but my best recollection would be that it was for 
three or four months up to and including November. 

Q. Of what year? A. Of 193G. 

Mr. llilland: Thank you. That is all. 

By a Juror: 

Q. Did vou make a trial balance for that vear? A. No. 
Q. Never took a trial balance? A. No. 
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Redirect Examination 
By Mr. Friedlander: 

Q. 1 want to ask you whether or not you made up a 
profit and loss statement for them. A. No, sir. 

q). Did you ever prepare any paper for them for use in 
anv financial institution? A. Xo, sir. 

g. Who kept the books while you were checking the en¬ 
tries? A. A gentleman, as 1 recall it, by the name of Mr. 
Burgess. 

231 Q. Do you see him here? A. Yes, I do. 

Q. Now, he was there at the same time that you 
were there ? A. That is right. 

Q. Were you ever in a position from the work that you 
did to state whether or not the books were correctly kept? 
I will withdraw that question and make it easier. Were 
you ever in a position during the time that you were work¬ 
ing there to be able to say that the net worth of the com¬ 
pany as taken from the books of the company was the cor¬ 
rect net worth? A. Xo, because in order for me to do that, 
I would have had to make a complete audit of the records 
from January 1st to the time when I was called in to do this 
checking, which I never did and was never employed to do, 
without which I could never have done that. 

Q. Xow, were you ever in a position during the time 
you were employed to say that during certain months prof¬ 
its were made? A. Xo, because in order to tell profits you 
have to check inventories, which was never done. That is, 
I would like to amend that. Which was to my knowledge 
never done for the purpose that you asked the question. 

Q. Well, now, Mr. Lawrence, can you tell us whether or 
not vour work did not consist of merelv showing 

232 Mr. Burgess how to make entries on the journal? I 
will withdraw that. You didn’t have anything to do 

with the original entries? A. Xo, sir. 

Q. You didn't have anything to do with the cash receipts? 
A. Xo. 

Q. You didn't have anything to do with the disburse¬ 
ments that were made as far as the original making of 
them? A. That is right. Xo. 

Q. And you took the figures prepared by Burgess and 
showed him how to properly enter them in the books? A. 



SOVKUKIOX POCAHONTAS CO. VS. WM. C. BOND, JK., ET AL 


i i 

I wouldn't say that I showed him how to enter them, be¬ 
cause he seemed to know just what to do. I merely checked 
the accuracy of these items going through to the permanent 
records; and if there were any mistakes, I would take it 
up with him and see that they were corrected. 

Q. When you speak of accuracy, do you mean accuracy as 
far as transfer from the original records to the permanent 
records are concerned? A. That is right. 

Q. You did not check the entries in the primary books, 
the original entries? A. Xo. 

Q. And you were never in a position at any time to have 
made a correct statement of the affairs of the company? 
A. That is right. 

Mr. Friedlander: That is all. 

233 Kecross Examination 

By Mr. Hilland: 

Q. Mr. Lawrence, do I understand correctly that you 
were employed full time out at the Moyer ? A. Xo, sir. 

The Court: He said he was not. 

By Mr. Hilland: 

Q. Oh, you worked there only at night ? A. That is right. 
Q. Over how long a period of time did you actually work 
there ? You said that your check covered a period of about 
three months on the books. How long a time did you ac- 
tuallv work there? That is, when did vou start vour check- 
ing and when did you complete it ? A. 1 would say from 
recollection that I checked, starting in the month of Au¬ 
gust, through the month of Xovember. 

Q. Through the month of Xovember ? A. And all of the 
work that I did was actually within those months. 

Q. Where did you do that checking? A. At my home. 

Q. Did they bring the books to your home for you ? A. 
That is right. 

Q. And who brought them up there in August? A. I 
couldn't remember. 

Q. Well, did you keep them at your home from 

234 August until the end of Xovember? A. Oh, no. I 
would say that Mr. Burgess brought them there 

quite a few times. He would bring them one time and take 
them away because they had to use them. 
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Q. Do you remember that Mr. Burgess did not become 
employed by the company until November of 1930? A. 1 
wouldn't be able to remember that. 

Q. Don't you recall that you started checking work prior 
to his employment with the company? A. 1 really couldn't 
say. There may have been some other bookkeeper there 
when 1 started in, but 1 don’t remember. 

Q. Do you remember meeting a bookkeeper named 
Bishop? A. Yes, now that you refresh my recollection. 

Q. Do you recall meeting him there before you met Mr. 
Burgess? A. 1 believe it was. 

Q. Mr. Bishop had been keeping the books and Mr. Bur¬ 
gess came there about the middle of November, 1936; is 
that right? A. I couldn’t say for certain, but that would 
be approximately right. 

Q. And you do remember Mr. Bishop being there? A. 
I couldn’t say for certain whether one was there first or 
the other from my recollection. 

Mr. Hilland: That is all. 


23o Further Redirect Fxamination 
Bv Mr. Friedlander: 


Q. Just one question and that is the last one. Do you 
recognize this book (laying a book on the railing in front 
of the witness) ? A. Yes. 

Q. What books are thev? "What would vou sav that thev 
are ? A. These appear to be the ledger records of the Moyer 
Coal Company. 

Q. What year are they for, those records? 

Mr. Campbell: You may state it. 

Mr. Friedlander: 1 think it is the year 1936. 

A. 1936, yes. 

By Mr. Friedlander: 

Q. Will you look at your profit and loss ledger card? 

Do vou know where it is? You don't see anv there? A. No. 
* •> 

Q. Were there any in there when you were keeping the 
books? A. I couldn’t remember. 

Mr. Friedlander (addressing Mr. Burgess): Do you 
want to look through these and see if you find any profit 
and loss cards in this (handing book to Mr. Burgess). 
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By Mr. Fricdlander: 

236 Q. (of the witness) Is a profit and loss ledger 
sheet a necessary adjunct to a proper bookkeeping 

set-up? A. Yes. 

Q. And this bookkeeping set-up was properly prepared, 
was it not, under your supervision? A. I couldn't say that. 

Q. You couldn’t say that it was properly set up? A. No. 
1 didn't mean that interpretation that you give it. You 
asked me whether this profit and loss account was set up 
under my supervision, and my answer is “No.” 

Q. Well, you don’t ever recall seeing it ? A. No, sir. 

Q. Is it your best recollection that there was none or 
there was one? A. 1 couldn't say, it has been so long ago. 
Q. Thank you. Wait a minute. 

(Mr. Burgess handed the book back to Mr. Friedlander.) 
By Mr. Friedlander: 

Q. (showing the book to the witness) Where would 
these entries be (indicating) ? In the journal J. 47? A. 
That is right. 

Q. Would that profit and loss statement (indicating), the 
way it is there, show a profit or loss for 1936? 

Mr. Campbell: Mr. Friedlander, pardon me. We are 
ready, if your Honor please, to stipulate a number of inac¬ 
curacies in these profit and loss statements and to 

237 explain them. 

Mr. Friedlander: That is the only one I want to 
ask about. 

Mr. Campbell: Simply for the purpose of saving time. 
Mr. Friedlander: Have you got a statement that shows 
a loss ? 

Mr. Campbell: I don’t know. You have your statement, 
Mr. Friedlander. Just what do you want us to stipulate? 
We can save a whole lot of time. 

Mr. Friedlander: I am just anxious about this one ac¬ 
count. I have another auditor who made a check. 

The Court: May I hear the question specifically? 

Mr. Friedlander: Whether or not their record there 
shows a loss or a profit on the profit and loss ledger card 
for 1936. 

A. I couldn’t tell from the two entries that are made here 
without going behind them. 
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By Mr. Friedlander: 

Q. You cannot toll f A. Without cheeking behind 
them, no. 

Mr. Friedlander: That is all. May the witness be ex¬ 
cused ? 

The Fourt: Yes. 

(Witness excused.) 

Whereupon Jerome P. Friedlander was produced as a 
witness on behalf of the plaintiff: and. having been 
l>:;s first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Kxamination 

By Mr. Friedlander: 

(,). State your full name. A. Jerome P. Friedlander. 

(J. What is your business.' A. 1 am an accountant. 

<. L ). How long have you been engaged in public practice? 
A. Since 

(■). foil have had occasion to audit the books and do the 
work usual to auditors' A. I have. 

( t ). Did you have occasion on November 22, 1929, to ex¬ 
amine certain books in the office of Mr. Fonradis? A. I did. 

Q. As a result of your examination (.lid you compile cer¬ 
tain papers' A. I did. 

Q. I show you these papers and ask you to look at them 
and tell us whether or not those were the papers that were 
prepared at that time. A. Yes. They are. 

O. Did vou make an examination of the books and rec- 
ords to ascertain the status of the company according to 
their books on December 1, 1936? A. I did. 

229 ( t >. What form did you do that in? I mean, did 

you ever compare it with any other papers? A. 
Why, at the time I was called in 1 was supposed to examine 
the books and compare them with certain statements that 
were on hand. 

Mr. Friedlander: We will offer it. 

(The statement referred to was received in evidence.) 

240 By Mr. Friedlander: 

Q. I show you a ledger card profit and loss. Have you 
ever seen that before? A. May I consult my work paper? 
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Q. Yes. A. Yes. 

Q. AY hat is shown on this left-hand side—“December 31 
profit and loss J 47 $42,947.60”? A. That represents 
charges. At the end of the year the process is to close out 
the various accounts, like on the expenses and so forth, to 
close it up to the profit and loss on the credit account, ex¬ 
pense account, and that is charged to profit and loss. 

Q. Now, on the other side, what are these? A. That rep¬ 
resents income. The income accounts being on the credit 
side, in closing it they are charged into the various—the 
sales accounts are closed out and a credit to profit and loss 
given, and the net difference is a profit or loss. 

Q. AYhat is that—a profit or loss—that item marked on 
the balance (indicating) ? A. That is a loss. 

Mr. Fricdlander: Is there any question about that? 1 
mean, is there any question in the theory in which it could 
be a profit? 

241 Mr. Campbell: We have admitted that. 

Mr. Friedlander: I didn't know vou had. 

Mr. Campbell: Oh, yes, indeed. 

Mr. Friedlander: May I show this to the jury? 

The Court: Yes. 

Mr. Friedlander: I am referring to the profit and loss. 
That is the statement (handing book to jury and indicating 
a certain place). So it may get into the record, when you 
finish looking at the record, 1 want to get the exact figures. 

Q. Did you make an examination of the records 
243 and ascertain how much cash was on hand and how 
much cash was in the bank as of December 1 or No¬ 
vember 30, 1936? A. 1 did. 

Mr. Friedlander: May I for the purpose of facilitating 
this read what the statement shows that is in evidence and 
and have him state whether or not it is correct ? May 1 
just read what is on this statement that is in evidence, and 
then he can verify whether it is correct or not ? 

The Court: Yes. 

Bv Mr. Friedlander: 

Q. Cash on hand $182.75. What did you find? A. The 
statement that you refer to showed $182.75. The books 
showed $126.72 overdraft. 
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Q. Bv “overdraft** what do vou mean? A. They con- 
sisted of this: The hooks of account showed an overdraft 
of $141.72, and the petty cash is $17), the net overdraft 
being $120.72. 

244 That consisted of this: a balance in the Citizens 
Bank was an overdraft of $220.IS. Cash on hand 

$S2.77). Balance in the Riggs National Bank $1.01. That 
nave an overdraft figure of $141.72. as far as the bank was 
concerned, minus the petty cash of $15, would give that 
overdraft as $120.72. 

b>. This statement says, “Cash on hand $182.75. (’ash 
in bank $439.55." Did you find any $439.55 in any bank? 
A. 'file books showed no such figure. 

( t ). So that you have passed the cash on hand as petty 
cash to the bank account book, have you not? A. Yes. 

1 might say that the cash on hand was $82.75. There was 
$100 added to that. 

Q. You mean that $100— A. It was added. It was ap¬ 
parently taken—l say “apparently" because, of course, I 
don't know what was in their minds—it was apparently 
taken from an account that was called “notes receivable 
due from officers." The books showed $385.05 as notes re¬ 
ceivable due from officers. On that statement according to 
my work sheet it showed $285. That is salesmen. 

245 That was reduced $100 and added to the cash. 

(?. In other words, $285.05 is the item on the state¬ 
ment, and the books show $385.05? A. That is right. 

(?. $100 was added on to the $126 to represent the cash ? 
A. It was the actual cash on hand. The bank account bal¬ 
ance overdrafts were not included. But these things were 
shown. 1 don’t know where that came from. 

Q. There is nothing in the books to predicate it on? 
A. No. 

Mr. Campbell: Have you finished with that? 

Mr. Fricdlander: Yes. 

Cross Examination 

By Mr. Campbell: 

Q. Were there some outstanding checks which had not 
cleared which might have accounted for that item from the 
point of view of a bookkeeper? I am not an accountant. 
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A. That would not affect it, Mr. Campbell, because, you 
see, the outstanding checks would reduce your balance, it 
is true: but it would also increase your liabilities to that 
extent. In other words, if it is true that there were out¬ 
standing- checks, then your liabilities would have been in¬ 
creased. 

Q. How do you account for that $10() from the officers.' 
A. It is very simple. It never should be there, because it 
was as of December 1st, and tile cash came in all the 
246 way up to March 31, 1937. I checked that. 

248 Proceeding* 

Jerome P. Friedlander the witness on the stand at the 
taking of adjournment, resumed the stand. 

Mr. Campbell: If your Honor please, may I again, in 
the hope of expediting a detailed examination of the figures 
of this witness hand to vour Honor or suuuest to vour 
Honor that there has been handed to me a statement as of 
December 1st, 1937, compared with the statement which 
was actually furnished. This witness has prepared a 
statement and compared it with the statement which was 
actually furnished. There is no substantial difference, and 
we are glad to concede that his statement is a correct state¬ 
ment according to the books rather than the statement 
which was furnished. 

There has also been handed to me a statement of profit 
and loss for the year 1936 and for the first three months of 
1937. The profit and loss statement for 1936 shows as a 
matter of fact a loss of $2,708.11 instead of a profit as was 
reported. We are in the interest of time glad to concede 
that inaccuracy, and concede that the witness' figures with 
respect to that are correct. 

If it becomes proper at a later date, we will offer an ex¬ 
planation of it, of the good faith of the inaccuracy. 

As to the figures, we are glad to concede them, and 
would suggest that they may be simply passed 

249 around among the jury showing the respective inac¬ 
curacies. 

The same is true with respect to the profit and loss 
statement for the first three months of 1937. We are glad 
to concede or are willing to concede that the witness' fig- 
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ures show a loss of $80.25 instead of a purported profit of 
$S29, which was in the statement submitted. 

We will also, if it becomes necessary, offer an explana¬ 
tion of that. 

I understand that the witness has not prepared a state¬ 
ment with respect to the assets and liabilities as of March 
51, 1957. At least, if he has, we have not seen it; and I un¬ 
derstand that that is substantially correct. 

I simply say that if these figures can be passed around 
among the jurors, it will save us all, the jury, the Court, 
and the witness, all of us hours of detailed examination. I 
just make that suggestion. 

Mr. Friedlander: Mr. Campbell, you stated that the 
financial statement or balance sheet, I guess you would call 
it—would that be right? 

The Witness: That is right. 

Mr. Friedlander: —for March 31, 1937, was not pre¬ 
pared. 

Mr. Campbell: I say, we have not received a copy of it. 

Mr. Friedlander: Yes. And you also said that you pre¬ 
sume it is correct. Well, we don't; and 1 think if counsel 
wants to take those as correct, of course, I won’t 
250 ask any more questions concerning them, although 
I do want to ask the witness about certain books that 
may or may not have been there that should have been 
there. 

Mr. Campbell: Yes, but I meant this with respect to— 

Mr. Friedlander: Do you want to offer that sheet that 
you have? 

Mr. Campbell: I will permit you to offer it. 

Mr. Friedlander: All right. 

Mr. Campbell: We will permit them to offer in evidence 
the witness’ statement of what the books show. As a mat¬ 
ter of fact, we will go further and concede that a proper 
interpretation of the books shows that the witness’ state¬ 
ment is correct. 

Mr. Friedlander: Do you want those marked? 

Mr. Campbell: This is the analysis that you handed me. 
Do you have another one? 

Mr. Friedlander: Xo. But I don’t want any agreement 
by myself that the financial statement that was transmitted 
to Bluefield was correct as of March 31st. 
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Mr. Campbell: Xo. I don’t ask you to stipulate that. 
You have handed me another statement— 

Mr. Friedlamler: That is correct. 

Mr. Campbell: With respect to that, if there is one, 1 
would like to see it. That is all. 

Mr. Friedlander: Those will be Xos. 12 and 13. 
251 Mr. Campbell: Here are the ones that you 
wanted to offer. This is the prolit and loss state¬ 
ment for the year ending December 31, 1936 (handing pa¬ 
pers to Mr. Friedlander). 

Mr. Friedlander: Yes. This (indicating) will be Xo. 12. 


(A prolit and loss statement for the year ending 
her 31, 1936, was received in evidence and marked 
tilt's Exhibit Xo. 12.") 


Decem- 
“ IMain- 


Mr. Campbell: This is the profit and loss statement for 
the first three months of 1937. 

Mr. Friedlander: That will be Xo. 13. 


(A profit and loss statement for the first three months 
of 1937 was received in evidence and marked “Plaintiff’s 
Exhibit Xo. 13.”) 


Mr. Campbell: This is the balance sheet prepared by 
the witness as of December 1, 1936. 

Mr. Friedlander: That will be Xo. 14. 


(A balance sheet prepared by the witness as of Decem¬ 
ber 1, 1936, was received in evidence and marked “Plain¬ 
tiff's exhibit Xo. 14.”) 

Mr. Friedlander: I will ask the witness to mark that 
“Balance Sheet.” 

Mr. Campbell: All right. 

255 Further Direct Examination 


By Mr. Friedlander: 

Q. Tn preparing these statements—I am particularly re¬ 
ferring now to the statement for 1936—you found a general 
ledger? A. Yes. 

Q. And you found a journal ? A. That is right. 

U. And vou found all the books necessarv from which to 

v • • 

prepare a statement from their books? A. That is right. 
Q. You made no— A. Absolutely none. 


S6 ' SOVEREIGN POCAHONTAS CO. VS. WM. C. BOND, JR., ET AL. 


Q. You didn’t chock the accuracy of the figures? A. Xo. 

Q. You just checked from what the books said? A. That 
is right. What they showed. 

Q. Did you find all the books also for 1937, the first three 
months? A. The only book I had there was the journal. 

Now, the journal is the book showing the record of cash 
receipts and sales. But the general ledger—that is 
236 the book showing the various assets and liabilities 
and the various expense accounts and the income ac¬ 
count according to classifications—was not there. 

Mr. Friedlander: Xow, I ask whether or not counsel has 
the ledger for 1937, whether that is present in court. 

Mr. 11 ilia ml: Xo. 

Mr. Friedlander: May I have the ledger (talking to 
counsel at counsel table in low tones) ? 

Mr. Hilland: If your Honor please, in response to that 
request, I understand that there is no ledger for the year 
1937, not that it cannot be located, but there just isn’t any 
and never was any. 

Mr. Friedlander: Do you stipulate to that? Will you 
stipulate that there never was a ledger? 

The Court: You mean, if there ever was any? 

Mr. Friedlander: I want to get the benefit of it. 

The Court: If there was any, I don’t see any reason 

whv vou should not. 

• * 

Mr. Campbell: All the records that we know of that 
exist with respect to this corporation were brought into 
the court room. 

Mr. Friedlander: May we confer with Mr. Burgess 
and see whether there was any ? 

Mr. Campbell: Was there a ledger for 1937? 

Mr. Burgess: Xo. 

257 Mr. Campbell: Mr. Burgess advises me that there 
was no general ledger for 1937. 


(Mr. Friedlander conferred with Mr. Burgess in low 
tones.) 

Mr. Campbell: The entries that are in the original book 
have not been posted into any general ledger. 



SOVEREIGN POCAHONTAS CO. VS. \VM. C. BOND, JR., ET AL. 87 


By Mr. Fricdlander: 

Q. (of the witness) Is that what you refer to as the 
journal? Will you look at it (handing a book to the wit¬ 
ness) ? A. It is. 

Q. Is this also referred to as the next journal? Do they 
run consecutively? A. Yes. On this side are the cash re¬ 
ceipts and on this side the cash disbursements. 

Mr. Friedlander: May I show it to the jury? I think 
they had better know. 

The Witness: Let me see. I think they are the same. 

Mr. Friedlander: Which side are the receipts? 

The Witness: This (indicating) is more of a combina¬ 
tion. This would be the— 

By Mr. Friedlander: 

Q. Receipts? A. —cash, and this would be the expenses. 

Mr. Campbell: We cannot hear this. 

Mr. Friedlander: Talk louder. 

A. (Continued) The disbursements on this side. 

258 Bv Mr. Fricdlander: 

•> 

Q. Now, in preparing the statement did you get your fig¬ 
ures for 1937 from these books? A. Yes, 1 did. 

Mr. Campbell: Referring to the journal? 

Air. Friedlander: Referring to the journal. Yes. 

The Witness: The journal, yes. 

Mr. Friedlander: May I show this to the jury, if your 
Honor please? 

The Court: Yes. 

(Mr. Friedlander handed two books to the jury.) 

A Juror: May I ask the witness another question? 

The Court: Certainly. 

By the Juror: 

Q. Did you find any general journal for 1936? A. Y"es, 
sir. 

Q. Why haven't vou got one for 1937? Y’ou onlv make it 
out once a month. A. Well, at the end of a vear, everv cal- 
endar year, you run from January 1 to December 31 of that 
year. The fiscal vear would run over anv twelve-month 
period ending any journal year. The accounts, expenses, 
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and income are closed into tile profit and loss account, as 
they are there, as a corporation, to surplus, or a partner¬ 
ship into the capital account. 

251) At the beginning of each new year, whether it he 
a calendar rear or a fiscal vear, the account in the 
general ledger, that is, the hook showing the assets and 
liabilities and expenses and income, started off fresh with 
merely the assets and liabilities and the capital or surplus 
account. 

Q. -But you use the same hook all the time.' A. The same 
hook. 

( L ). The general custom is to use the same hook.' A. That 
was the practice for years and years. 

By Mr. Friedlander: 

( t ). In order to he clear: Did you keep these hooks of the 
Moyer Coal Company.' A. I never saw them except that 
one night when I went up. 

Q. You had nothing to do with the setting up of the 
hooks.' A. Absolutely nothing. 

Q. You merely examined them there at mv request' A. 
Yes, sir. 

( t ). I show you this hook, general ledger of 1036, and ask 
you whether or not you find any statement in there with 
reference to any new ledger for 11)37 or new hooks for 1937. 
A. I recall that as 1 went through this hook 1 came across 
memorandums in the remarks or item column of the hook 
such as this (indicating)—“January the 1st, 1937, 
260 transferred to new sheet.” 

Q. Is this the new sheet (indicating).' A. On this 
particular one (indicating). 

(,>. Were there others like that.' A. Yes, there were, as I 
recall. 

Mr. Friedlander: May I show these to the jury? I have 
offered them all in evidence. 

The Court: Yes. 

Mr. Friedlander: Referring now to sheet marked “In¬ 
ventory Ledger Card for 1936"" referring to the item, to 
the column marked “Item." 

(Mr. Friedlander handed a hook to the jury.) 



SOVEREIGN POCAHONTAS CO. VS. \VM. C. BOND, JR., ET AL. S9 


By a Juror: 

Q. Is that the book that you used as a general ledger? 
A. That is what thev used. 

V 

Q. That is what they used as a general ledger? A. Yes. 

The Court: The jury understands that the witness was 
not connected with the Moyer Coal Company at all? 

The Juror: Yes. 

The Court: He was simply employed by the plaintiff to 
go over their books, as I understand it. That is correct, 
isn’t it? 

Mr. Friedlander: Just to look at their books and take 
the figures from their books; not as an auditor. 

261 The Court: I understand. 

By Mr. Friedlander: 

Q. Now, you examined all the books that were presented 
to you at that time? A. Yes, sir. 

Q. Did you find any sheets which could have been re¬ 
ferred to in any other way than the ledger which might 
have been met by that item ? A. No. 

Q. Was there anything there that showed the transfer of 
these accounts to any new sheet ? A. There was not at my 
disposal any sheets or accounts that these accounts could 
have been forwarded to. 

Q. In preparing your statement from January 1st to 
March 31, 1937, I think you have testified that you pre¬ 
pared it from the journal? A. Yes. 

Q. Now, what process did you go through in preparing 
that statement? A. I went through any normal procedure 
which a bookkeeper would go in posting. In other words, 
as journal records what we wanted were the financial trans¬ 
actions as they occurred. That is, every time a dollar was 
spent, it has to be classified for the purpose or the expense 
for which it has been expended. At the end of the 

262 month from the journal those figures are classified 
into the general ledger under its proper classifica¬ 
tion of expense or income as the case might be. 

So in proceeding we merely went through the months of 
January, February, and March and accumulated the total 
amounts as thev had them with no calculations of mv own 
other than adding or subtracting to arrive at the figures as 
of March 31st. 
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Q. Now, in your statement marked ‘‘Exhibit 13,” which 
is for the period of January 1, 1037 to March 31, 1037, did 
you find any entries for rent, expense of telephone, expense 
of licfht and power? 

The Court: What months? 

Mr. Friedlander: The months of January, February, 
and March, 1037. 

A. Xo. That probably was in that figure of miscellane¬ 
ous. You see, a miscellaneous account is for items that 
they do not have a particular column for. In other words, 
tliev wouldn't have enough transactions in the course of a 
month to justify having a column for it. 

263 By Mr. Friedlander: 


Q. Do you have any figures up to March 31st on that? 
A. Yes. 1 worked up to March 31st. That is as far as I 
was instructed to go. 

Q. IIow long would it take to ascertain whether Plain¬ 
tiff's Exhibit 3 and Plaintiff's Exhibit 4 are correct 
264 statements according to the books and records, and 
1 show vou Plaintiff's Exhibit 3 and Plaintiff's Ex- 
hibit 4 (handing exhibits to the witness )! A. It would take 
me about twenty minutes or half an hour. 

Mr. Friedlander: I have no other questions of the wit¬ 


ness. 

After the cross-examination may we withdraw the wit¬ 
ness to go into the other room so that he can ascertain 
that ! 

The Court: Yes, indeed. 

Mr. Friedlander: That may save calling him again. 

The Court: lie can testify later, if that is what you 
mean. 

Mr. Friedlander: I might close my case in the mean¬ 
time. 

The Court: He can testify whenever he gets through 
with his calculations. 


Further Cross Examination 
By Mr. Campbell: 

Q. Mr. Friedlander, you. I noticed, made a statement of 
the assets and liabilities of the company, the Moyer Coal 
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Company, as of December 1, 1936, which you have com¬ 
pared with the statement furnished by the company on that 
Riggs Bank form that is of the same date. A. That is right. 

Q. 1 noticed also that you have made profit and loss 
statements for the year ended December 31, 1937, which 
you have compared with the— A. 1936. 

26") Q. —profit and loss. Yes. 1936. Which you have 
compared with the profit and loss statement sub¬ 
mitted in the letter of that date? A. Yes. 

Q. And also of the profit and loss statement ended March 
31,1937? A. Yes. 

Q. Did you prepare or did you ascertain the accuracy of 
the financial statement of the assets and liabilities of the 
Moyer Coal Company as of March 31, 1937? 1 want to 

show you for the purpose of explaining what I mean— 

Mr. Friedlander: Let him answer the question. 

Mr. Campbell: All right. I wanted to show him a par¬ 
ticular exhibit. 

Mr. Friedlander: All right. 

A. As I understand, the books were not up to date as of 
March 31. 

By Mr. Campbell: 

Q. The journal was kept up to March 31? A. The jour¬ 
nal was kept. Now, therefore there were a few items that 
1 did pick up at that time and I did not cover because time 
was pressing and I didn't have—as I was not allowed the 
time to work— 

Q. You were not allowed the time? A. I don't 
266 mean by— 

Q. There was no— A. There was no apparent 
need for it, and the expense part of it. 

According to their books the cash account—that includes 
all banks and cash on hand—showed an overdraft of 
$77)7.87 in lieu of $33.90 as shown by the Moyer Coal Com¬ 
pany. 

Q. You mean the overdraft would have been worse than 
is shown on that statement ? A. According to the books it 
would have been. 

Mr. Friedlander: What was that figure? I didn’t 
hear it. 

The Witness: $757.87. 
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Mr. Friedlaiider: Instead of— 

Mr. Campbell: Instead of $35.90. 

Mr. Friedlaiider: Twenty dollars. 

Mr. Campbell: Twenty dollars. All right. 

The Witness: Yes, of course. This would be $35.90. 
The statement presented by the Moyer Company showed 
$35.90 as the overdraft, minus petty cash of $15, or an 
overdraft of $20.90. 

The accounts receivable according to your books, right 
along, showed that the balance in the accounts receivable, 
which the individual accounts should agree with, according 
to your books should have been in lieu of $3754.88, as 
shown by the statement furnished, should be $6,356.59. 

That is a difference of about twenty-six hundred and 
267 some dollars in accounts receivable. 


By the Court: 

Q. Which was more? A. The books. The figures arrived 
at for the—computed for the last three—the first three 
months or quarter year of 1937, January, February, and 
March—taking the amount of monev collected on the 1st 
and charged to accounts, according to the books would have 
shown $6,300 instead of $3754. 

Q. In accounts receivable? A. That is right. 

By Mr. Campbell: 


Q. Are you able to say definitely that the figure of 
$3755.83 accounts receivable shown on this statement was 
not correct? A. I didn't make an audit. 


By Mr. Friedlaiider: 

Q. Did you at any time audit the books? A. Xo. 

Q. Is that correct? A. Xo. I didn’t. 

Mr. Friedlaiider: I think that the proper question at 
that time should be, if he wanted to interrogate him on this 
question, whether or not you could possibly get thir- 
268 ty-seven hundred and some dollars from the books. 
Of course, that is the question. 

The Court: What was your question? 

Mr. Campbell: My question was, Can you say definitely 
that the figures which are shown on this statement are an 
incorrect figure? That is what I am trying to find out. 
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The Court: That is what he has testified to, isn’t it? 

Mr. Campbell: Xo. I don't think he indicated that it 
is a fact. 

A. I testified to the fact that their books, taking their ac¬ 
cumulated totals calculated by me as to the amount of 
money received and the charges according to the journal, 
would have given them a figure, if they had posted from 
the journal, of $6350 instead of $3754. 

The Court: As I understand his testimony—and I am 

not sure that I do—his testimonv is that he savs that so 

• • 

far as the books are concerned, the proper amount is over 
$6,000. Of course, it is perfectly evidence that the only in¬ 
formation that he can give to the Court and jury is what he 
found on the books. 

Mr. Campbell: Your Honor, I am not sure that I under¬ 
stand that to be the definite inference from his testimony; 
and I want to probe that question a little further. 

The Court: Proceed. 


360 


By Mr. Campbell: 


Q. Mr. Friedlander, isn't it quite possible that the ac¬ 
count might have been reduced to this amount and not 
shown properly from the books as you have interpreted it? 
A. It could mean a lot of things. I am not saying that the 
$6300 should have been there. I didn’t say that. 

Q. I just wanted you to explain just what you did say. 
A. I did just merely say that there was a difference, which 
might be accounted for in lots of wavs. The only way 1 
could give a satisfactory answer would be to make an audit 

c? * 


investigation. 

Q. There might be a number of legitimate explanations 
for the apparent difference? A. Yes. 

Q. You did not attempt to make a complete statement of 
assets and liabilities as of March 31, 1937? A. 1 might say 
that I took the items. Xow, due to the frequency of your 
reports, there were constant items that were repetitions. 

For example, a deposit of utilities. It might be the Po¬ 
tomac Electric Power Company. A utilities deposit would 
be a deposit of a check for gas light or telephone. There 
was no sense in checking that out again when I knew that 
that was a repeated item and that it would be coming up 
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ago in and again in the statement, and would be as long as 
your company stayed in business. 

270 As far as the notes receivable are concerned, at 
this point your statement shows $3S5.05. That is 

the same item that shows $285 in the statement pre¬ 
vious. So there wasn't anv use mv checking that. I had 
already taken care of that before. Equipment—I didn’t 
check that out, because that is more or less standard. You 
can’t buy equipment every day. 

Do vou want me to go on ? 

Q. Did you check the accounts payable? A. Well, the ac¬ 
counts payable showed according to your books in lieu of 
$7027.73, according to your, the statement furnished by the 
Moyer Coal Company, the figures in the books showed 
$9613.99, a difference of approximately $2,GOO. You see, 
that is just about the same variation as in the accounts re¬ 
ceivable. 

Q. Except that it is in the other direction ? A. Well— 

Q. What I mean— 

The Court: He means that one cancels out the other. 
By Mr. Campbell: 

Q. That is what I mean. One tends to cancel out the 
other? A. Yes. 

Q. So that the net worth of the company or the net defi¬ 
cit of the company would appear to be about the 

271 same? A. Other than your cash. 

Q. Yes. Other than the cash. Which is a differ¬ 
ence, you say, of some $700,1 believe you said? A. Yes. 

Q. But you did not actually prepare a financial state¬ 
ment as of March 31, 1937, a complete financial statement 
of the Company? A. To do that I would have to bring the 
books up to date. 

Q. And you did not attempt to do that? A. No, sir. 

Q. Now, with respect to this general ledger about which 
questions have been asked, this, to say the least, is, shall I 
sav, an amateurish, informal way of keeping books, is it 
not ? A. Well, T have seen worse. 

Q. The general ledger was simply not carried into 1937, 
according to this? A. Well, according to that apparently 
your transfer was made. That is, accounts are ruled off 
as they are transferred. If you go through the accounts 
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you will see where accounts, that is, accounts of assets and 
liabilities, indicated that somebody was starting an ac¬ 
counting system for the company. 

Q. Or intended to start one? A. Or intended to start 
something. 

272 So that when changing the books we generally find 
that. We generallv find that thev have either 

changed to a credit system or another kind of binder or 
ledger page. 

Q. Are you a relation of Mr. Mark Friedlander? A. I 
am, sir. 

Q. His brother? A. That is right. 

Q. I didn’t mean that you were not fair. A. It is cus¬ 
tomary to ask me that question. 

Q. I just wanted to have it brought out. 

A Juror: I wonder if I might ask the witness a question, 
your Honor. 

The Court: Yes. 

By a Juror: 

Q. You have a general ledger there, you say, for 1930? 
A. That is right, yes, sir. 

Q. IIow are the postings from that ledger to the journal, 
I mean, from the journal to the ledger, indicated on that 
book? Are they by check mark or page number? A. That 
is right. By check mark. 

Q. By check mark? A. That is right. 

Q. On the journal that you have there for 1937, the first 
three months, they are there in check marks similar to the 
ones that you find in the journal? A. This is the 

273 first time that I have seen that. This is the Mav, 
1937, journal. I am just looking now to see. 

Mr. Friedlander: I will get the March journal. 

A. (continued) Apparently this has no check marks 
in it. 

Mr. Friedlander: Look at this (handing a book to the 
witness). 

Mr. Campbell: Wait a minute. What was the witness 
referring to when he said “This has no check marks”? 

The Witness: In regard to the postings. There is noth- 
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By Mr. Friedlander: 


Q. Look at January, February, and March, (’an you see 

any? Here is the book (handing a book to the witness). 

A. I find in this journal at the end of January a mark that 

is called a crow’s foot mark. That is a check mark that 

is hised onlv bv auditors in checking the ledger in their 
• * * 

audit, the journal to the ledger. This apparently was made 
by an auditor. 


Bv a Juror: 

Q. Did the individual journal item show a posting to the 
general ledger for 1936? 

Mr. Campbell: 1936? 

The Juror: 1937. 

A. Well, there is no other—Well, it has these check 
274 marks, as I say, what we call crow’s foot checks. It 
might have been some bookkeeper who studied ac¬ 
counting and learned the crow's foot check and was using 
that as a means of posting. 

By Mr. Hilland: 

Q. Are you talking about 1936 or 1937? A. 1937. Jan- 
uarv. 


By a Juror: 

Q. 1937? Are there similar marks on the journal for 
1937 showing the postings? A. In the ledger—well, we 
don't have a general ledger to tell whether that— 

Q. Xo. 1 say, the journal. Does the journal indicate 
that there were any postings made from the journal to the 
ledger ? 

Mr. Friedlander: Here is 1937 (handing book to wit¬ 
ness). 

A. This is all right. This is January, 1937. This would 
indicate that somebody who knew something about book¬ 
keeping was either posting or checking. 

By a juror: 

Q. Is that 1936 or 1937? A. 1937. 

Q. And somebody was posting from the journal to the 
ledger? A. I say, instead of using a normal posting mark, 
you know, the check mark, they used like a check mark 



SOVEREIGN POCAHONTAS CO. VS. \VM. C. BOND, JR.. ET AI.. 97 


which is called a crow’s foot check. Auditors generally 
use that check. But they apparently used that, be- 

275 cause thev used it for their accounts receivable and 

% 

in posting the accounts receivable and accounts pay¬ 
able and down across where they posted the sums total at 
the end of the month. So it apparently was a check from 
the general ledger. 

Bv Mr. Hilland: 

w 

Q. As I understand it, the gentleman of the jury is try¬ 
ing to find out whether the checks for the vear 1930 are the 
same as for the year 1937. In other words, do you find the 
same kind of check marks for the same months of both 
years? 

The Juror: Yes. 

A. That crow's foot check has been used all the wav 

* 

through 1936, I mean, in the last month, December. 

Bv Mr. Hilland: 

•* 

Q. But weren’t those items that we are talking about, in¬ 
dividual accounts receivable, don't they show postings into 
accounts receivable for which there is a ledger here? A. 
That was checked twice, with red and blue ink, a crow’s 
foot check. You see, these sums total apparently were 
posted. 

By Mr. Campbell: 

Q. Are you speaking of 1936 or 1937 ? A. You would not 
have in here your accounts receivable and your account of 
assets and liabilities. 

Q. Oh, no. A. That is what this is. 

276 Mr. Campbell: I am just as much in the dark as 
you are. I want to get myself located. 

Mr. Friedlander: I don’t think he is. 

Mr. Campbell: I think he is. 

Mr. Friedlander: What book is that (indicating)? 

The Witness: Did I answer your question? 

The Juror: Yes. 

Mr. Campbell: What is this? 

Mr. Friedlander: That might be the book that you are 
looking for. 
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The Witness: This is ail account of accounts receivable 
ins the first section. This is another section and it is ac¬ 
counts payable. 

By Mr. Friedlander: 

Q. How far do they go? A. December, 193G. Your ac¬ 
counts receivable and accounts payable—Here is January, 
February, March, and April down through August .‘51. 
Tills is accounts payable. 

By Mr. Hilland: 

Q. What year;' A. 1937. 

By Mr. Campbell: 

Q. That is, they were posted? A. The individual ac¬ 
counts. 

377 By Mr. Hilland: 

Q. That is the ledger that you are reading from? A. A 
subsidiary ledger. This represents individual accounts 
which are controlled by the summary total posted to the 
general ledger at the end of each month. 

In other words, if the accounts receivable, the sums total 
of moneys collected, are not charged, but would be posted 
in the general ledger referring to accounts receivable, these 
individual accounts would tie into that. 

Q. Which is the book of original entry? A. The journal. 

Q. Then, if that is transferred from the journal over to 
the ledger that vou have in vour hand, each entrv in the 
journal would check, wouldn’t it? A. Well, they are. 

Q. When a person— A. Here are the check marks for 
your individual accounts receivable; that is, when they are 
posted here. 

Xow, that same thing is true for your accounts payable. 
They are either posted individually to the individual ac¬ 
count like the “XYZ Coal Company/’ That would be 
posted to the accounts payable from the individual invoice. 

Q. Does that ledger that you have in your hand cover ac¬ 
counts receivable and accounts payable? A. Just accounts 

receivable in the first section. The second section 

378 covers accounts payable. 
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Q. Xow, when you were talking about the journal a 
little while ago for the months of January, February, and 
March of 1937, when the gentleman of the jury was asking 
you about it, the crow’s foot mark or check, whatever you 
called it— A. Yes, sir. 

Q. —was that opposite the items of accounts receivable 
and accounts payable.' A. That is right. 

Q. Only? A. Xo, sir. At the end of a month also. 

For example, here is the total of coal sold. Here is the 
hauling receipts. Xow, they would indicate that the gen¬ 
eral ledger was posted. 

By Mr. Campbell: 

Q. Let me see if thev are not in this other book. Are thev 
in any book that you checked? A. They were at the time I 
looked at them. I had no chance to look at this. 

Q. This is the first time 1 have ever seen this book. I 
don’t know either. 

Is this an entry for January, 1937 (indicating) ? A. Xo. 
This is November, 1936. Xo. It has not been posted. You 

see the indication showing that the check was used. 
279 Xow, here is another one—“Transferred to Xow 

Ledger. ’ ’ 

Bv Mr. Friedlander: 

Q. Does that say “Transferred to Xew Ledger”? A. 
“Xew Ledger.” Yes, sir. 

By Mr. Hi Hand: 

b). What is the date of that transfer? 

Mr. Campbell: November 30, 1936. 

By Mr. Campbell: 

Q. That was on November 30, 1936? A. Yes. That would 
be—might be the last transaction, you see. 

Q. It would be transferred as of November 30, 1936, 
would it? A. Xo. If you were transferring it to the gen¬ 
eral ledger. But this particular account does not happen 
to be a general ledger account item. It happens to be— 

Q. Let us get one of these, just so that we can clear up any 
mixup. A. I am trying not to put anything of that kind that 
will tend to confuse. 
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Let us take the general ledger. Here is the account of 
cash. Let us take that. The petty cash is another account. 

Q. Do you see any transfer on that, any mark of transfer 
of that for cash? A. Not in this. 

250 (J. You say you do not? A. Xo, sir. 

Q. All right. Let us take another general ledger 
account. A. There is one on this (indicating). 

Now, on the other general ledger account— 

Q. "Wait a minute. Did you get those exhibits? I had 
them here. 

Mr. Friedlander: Yes. I got them. 

The Witness: You see, this was transferred to “New 
sheet." 

By Mr. Campbell: 

Q. Where is that ? Let us see if there is a new sheet. 
This is the new sheet (indicating)? A. No. That is the 
profit and loss account. You see, here is the name of the 
account (indicating). 

Q. “Transferred to new sheet”? A. “Transferred to 
new sheet” (indicating). 

Do you want me to go through all of them? 

Q. Xo. Some of them show a transfer? A. Some of them 
show a transfer, but not all of them. 

Q. It would be possible, wouldn’t it, for anybody to take 
those journal entries and make new ledger entries from 
them, wouldn't it? A. Oh, any accountant or really ex¬ 
perienced bookkeeper could bring the books up to 

251 date for you. 

( t ). 1 mean, you haven’t attempted to make any 
statement from these books as of March 31, 1937, except 
as you have referred to? A. Just certain items that vary 
from your normal. Xot constant recurrences of the same 
items showing the same figures. I simply went through 
such items as accounts payable and accounts receivable. 

Q. You say there may be something in here to account 
for the apparent difference which you say would— A. I 
think I explained that your accounts payable— 

Q. —approximately offset the variation, so that the net 
worth remained as though there had been no change? A. 
Yes. 

Mr. Campbell: That is all. 
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Cross Examination 
By Mr. Hilland: 

Q. Mr. Friedlander referred to Plaintiff's Exhibit Xo. 8, 
which is the financial statement as of March 31, 1937. It 
shows the assets and liabilities, and that the liabilities on 
the exhibit come to $3386.69. Did you make any particular 
study of this statement to determine exactly, sir, so as to 
say whether or not the liabilities exceed the assets and show 
a loss? A. That is the same thing that he has just been 
talking about. 

282 Q. Yes. But is that figure of $3386.69 approxi- 
matelv correct from what vour investigation shows? 

A. The only indication was that the cash is $757.80 over¬ 
drawn instead of $85 overdrawn. So that is a minus $15. 

Q. This shows that the cash was in the red at that time, 
too, doesn’t it? A. Yes. 

Q. In other words, the situation might be a little worse 
than this statement shows it by about how many hundred 
dollars, would you say? A. About $700. 

(,). About $700 ? In other words, the liabilities would have 
exceeded the assets by about $400 instead of by about $3400? 
A. As far as I have gone, sir. 

Q. But you didn’t prepare any statement to be compared 
with that one, did you? In other words, you prepared a 
comparative statement with these other statements, but 
you didn't prepare a comparative statement with the state¬ 
ment of March 31, 1937? A. Yes, sir. The figures from 
this that were necessary. The items that I did not were 
because, as I explained before, the utility items were con¬ 
stantly recurring and the petty cash was the same. 

Q. AY hat I am trying to find out is this: How many 

283 statements did you prepare that have been intro¬ 
duced in evidence here? How many comparative 

statements? A. I wasn't here when they were put into evi¬ 
dence. So I don’t know what has been prepared. 1 am 
not familiar with the details. 

Q. How many comparative statements did you turn over 
to your brother? What I am trying to find out, Mr. Fried¬ 
lander, is this: Isn't it true that you have a comparative 
statement for everything except our statement of March 
31,1937 ? A. I have comparative figures on that, but incom¬ 
plete, sir. 
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Q. But incomplete? A. Due to the fact that I had no gen¬ 
eral ledger. 

Q. And there is no statement in evidence prepared by 
you that would compare to this one of March 31, 1937? A. 
1 don’t know that, sir. 

Q. Well, you haven't prepared any that you have seen 
offered ? 

Mr. Friedlamler: You asked if there was any in evi¬ 
dence. He says he doesn’t know that. He probably doesn’t 
know that. He probably doesn’t know what “in evidence” 
means. He has his papers there if you want to see them. 
Show him your papers. 

By Mr. Hilland: 

Q. Mr. Friedlander, where was it that you made the ex¬ 
amination of these books and took off the figures from the 
books? A. I was called—asked to go with Mr. Fried- 
284 lander and another gentleman up to, I think it was, 
the I leu rich Building. 

Q. Mr. Conradis* office? A. Mr. Oonradis’ office. 

Q. What books were made available to you there? A. 
They were all tied together and laid on the table. 

Q. Do you remember when that was? A. It was some¬ 
where around between the 20th or 22nd and 23rd of Novem¬ 
ber. I think it was the 22nd. 

Q. How long did you work over these books preparing 
the statement ? A. We arrived there, I believe, about some¬ 
where around the neighborhood of 10 o’clock in the morn¬ 
ing;; and we worked till the young lady wanted to go to 
lunch. We didn’t want to stay in the office with the books, 
that is, she wouldn't want us to. So we went out to lunch. 
She said she would be back, as I recall, around 1 o’clock. 

Then I am under the impression that we worked that day 
until approximately maybe 4 or .3 o’clock—1- o’clock some 
time. 

Q. Did you have an associate with you at that time? 
When you say “we” do you mean that somebody else was 
working with you? A. No. The attorney and this gentle¬ 
man who was with him, who asked me to go with 
2S3i him to look at the books, inasmuch as they were not 
familiar enough with the books. 
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Q. Who was the gentleman? Was it Mr. Sober? A. It 
was Mr. Sober. 

Q. And your brother, Mr. Friedlander ? A. That is right, 
sir. 

Q. And you ? A. That is right, sir. 

Q. Mr. Friedlander, can you state from your inspection 
and examination of the books on that occasion that they 
tend to show that an attempt was made in good faith to 
keep an accurate set of books out there? By that T mean, 
did you find that the records had been mutilated in any 
way, referring to the Journals specifically? Had they been 
mutilated? A. Their svstem was fairlv good. 

Q. Did you find any mutilations or changes in their 
journals that indicated that an attempt— A. Xo. I am 
not in a position to say that. I didn’t make an audit. 

Q. Did you find any pages in any of these journals that 
had been torn out and other pages substituted, or anything 
of that sort? A. Xo, sir. 

Q. In other words, from your examination of these books 
it appeared that everything had been kept in good faith 
and there had been no attempt to change or sub- 
286 stitute? A. That is right, sir. 

Q. Xow, yesterday when you were testifying about 
this ledger for 1936 you referred to a profit and loss state¬ 
ment which showed a loss of, I believe, about $3300; and 
that was passed before the jury, that statement. Can you 
find it again (handing a book to the witness) ? A. I have 
it, sir (indicating). 

Q. That was a loss of how many hundred dollars for 
1936 ? A. It shows a loss of $3352.56. 

Q. Xow, when was it that you first saw that profit and 
loss statement? A. At the time I scanned the books. 

Q. Can you fix that date approximately? A. The date I 
was there. 

Q. I mean, was it recently ? A. November 22nd. 

Q. Xovember 22nd ? A. Yes. You mean, when I saw this 
account ? 

Q. Yes. A. The day I was there, at the Huerich Building. 

Q. What was the date, approximately ? A. Xovember 22, 
1938-1939. 

Q. So you don't have any personal knowledge, of course, 
as to when that profit and loss statement was prepared and 
put in that ledger, do you? A. No. 
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287 Q. What ? A. Xo, sir. 

(,). What I am trying- to find out is: It is perfectly 
possible that that profit and loss statement was prepared— 
The Court: Do you mean the one on the yellow paper? 
Mr. Hilland: Xo. The one that he has. Where is the 
yellow paper? 

Mr. Friedlander: They are all here. 


By Mr. Hilland: 

Q 1 . What I am trying to get at, Mr. Friedlander: You 
don't know whether or not the profit and loss statement had 
been prepared or not at the time this statement marked 
“Plaintiff’s Exhibit Xo. 6” had been prepared? A. Well, 
I wouldn't be in a position to say when this was prepared 
or when the bookkeeper could have brought the books up 
to date. 

( c ). Isn't it perfectly obvious that the statement that you 
have in your hand, marked “Plaintiff’s Exhibit Xo. 6,” 
was not prep.irod from the profit and loss statement for the 
war 1 !>:>(i? A. Well, 1 would sav it was, due to the fact that 
vour balance sheet is as of December 1st, and vou give a 

• 7 * C' 

profit and loss statement thirty days later, December 
288 olst. 

Mr. Friedlander: May I say to the Court that 
the paper bears the date as to when it was prepared. 

The Court: I am trving to follow vou gentlemen. 


By Mr. Ililland: 


(,). Isn't the dissimilarity so great that it is perfectly 
obvious that the statement that you have in your hand, 
marked “Plaintiff's Exhibit Xo. 6," was not prepared from 
the other profit and loss statement, but they were prepared 
at different times ? 


Mr. Friedlander: If your Honor please— 

The Court: Do you object to the question? 

Mr. Friedlander: I don't know the purpose of it. 

The Court: I don't know either. That is the only dif¬ 
ficulty. 

Mr. Hilland: Well, I will withdraw the question. I 
won’t press it. I can get it in other ways. I will with¬ 
draw the question. That is all. 
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Redirect Examination 
By Mr. Friedlandcr: 

Q. Mr. Friedlandcr, have you looked on the back of this 
sheet? It savs “Date signed January 9, 1937.” Is it usual 
to put in the date signed on the date it was prepared or 
about that time? 

Mr. Campbell: I don’t think that that is material, 
whether it is usual or not. 

289 Bv Mr. Friedlandcr: 

Q. The paper shows “January 9.” 'What date does that 
entry show on that book? A. That would show the date 
that it was actually totaled, the period covered. 

Q. "What date appears there? 

Mr. Campbell: I assume that your brother is trying to 
be fair. He says that that is the date that it was treated 
as closed, not the date it was prepared. 

By Mr. Campbell: 

Q. Isn’t that correct? A. Yes. 

Bv Mr. Friedlandcr: 

% 

Q. That is the only date that appears on the paper. What 
is the date that appears on the book? A. “January 1st 
transferred to new sheet.” A loss of $3352.56. 

Q. Is there any date as the closing of that account ? Is 
there any entry for that ? A. I think not. 

Mr. Friedlandcr: Mav I show this to the iurv again? 

Mr. Campbell: Mr. Friedlandcr, are you trying to infer 
that that entrv was made on Januarv 1, 1937 ? 

Mr. Friedlander: Yes. 

Mr. Campbell: I think your brother was trying 

290 to state as a matter of fact that it didn’t mean that 

at all. 

By Mr. Friedlander: 

Q. What does it mean ? A. It refers to the date on which 
a transaction should have been made. In other words, 
sometimes books may be closed six months later and they 
still have to start off right. 
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Mr. Campbell: Your brother is trying to be fair, and 
he does not want to infer something different to the jury. 

Mr. Friedlander: I am sorry. 1 only have the dates on 
the papers. Usually papers arc dated according to the 
dates posted. 

By Mr. Friedlander: 

Q. Now, let me ask you something, Mr. Friedlander. 
Will von look at that statement that 1 think you have (in- 
dieating a paper before the witness). Do you find any rec¬ 
ord from which you could find accounts receivable in the 
sum of $3734.83? A. That was the item which we referred 
to a while ago. And niv figures show it, according to mv 
calculation of bringing the books up to date from the jour¬ 
nal—I am not talking about the general ledger—$6336— 

Q. 1 mean, did you find any figure like approximately 
$3700 or $4000 which they could have gotten? A. Xo. 

Q. Is there any place in the book— A. There was 
291 no general ledger to go to. 

Q. These accounts payable—was there any place 
from which they could have gotten the figure $7027.75? A. 
1 don't see how. 

Q. Did you find in examining the statements for 1936 
any occasion when figures were taken from the books—1 
withdraw that question and 1 will put it this way: Refer¬ 
ring now to Plaintiff’s Kxhibit Xo. 14 first—no—Xo. 12, 
which is the statement for the year ending December 31, 
1936—this in line with the question Mr. Hilland asked you 
about anything that you could find concerning the state¬ 
ment that indicates good or bad faith—is there anything 
in the statement as to their book figures, looking at, say, 
different accounts—if you want to, you may refer to the 
ledger—showing that they have taken figures from the 
books from different months? A. For the year 1936? 

Q. Yes. Do you understand my question? A. I think 
I do. 

The Court: Suppose we take a recess for five minutes. 

(A short recess was taken from 11:13 to 11:18 o’clock 
a. m.) 

Mr. Friedlander: Maybe we can shorten this a little. 
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By Mr. Friedlander: 

Q. These figures that were prepared as expenditures for 
the year ended December 31, 1936—did you take the figures 
from that general ledger as lliev appeared in there.' 

292 A. I did. 

Q. In other words, merely a question of looking 
at tlie general ledger for 1936.' A. That is right. 

Q. And taking the figures down in the same order and 
getting the correct figure according to the books' A. Yes. 

Q. There wasn’t any computation required on these ac¬ 
counts? A. Xo. 

Q. Now, did von look through those accounts? A. Yes, 
1 did. 

Q. Did you find any of those accounts that figures were 
taken from, say, from the month of October or November 
instead of December 31st in their statement? A. Well, the 
account classification of advertising—their figure seems to 
have been taken from the general ledger figures shown as 
of October 31, that is, $507.15, and the figures should have 
been $533.70. 

Q. As of what date? A. December 31st. The date in 
question. 

Q. In other words, they took— A. —October— 

Q. The exact figure on their statement was the 

293 October item? A. That is right. 

Q. Did you find that done in any other places? A. 
There are some of these other figures that 1 don’t know— 

Q. Will you take a look at that sheet that you prepared? 
Was there any place that you could find on the books from 
which they could have gotten their figure of $25,006.61 in 
lieu of the figure that appeared on the books, that is, $27,- 
289.04, a difference of $282 and some cents? Is there any 
place that they could have gotten that figure from? 

The Court: You don’t mean $200? You mean $2,000? 

Mr. Friedlander: Xo. I mean $2,2S2 and some cents. 

A. There is a possibility that this difference—They do 
not show in their statement any closing inventory at this 
period. It is possible that that discrepancy of $2,2S3 may 
be represented, I say, may be represented by a deduction 
allowing for closing inventories. 
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By the Court: 

Q. Mr. Friedlander, 1 gather in a general way from your 
testimony that in so far as debit and credit accounts, ac¬ 
counts receivable and accounts payable are concerned, that 
there might be legitimate explanations for the discrepan¬ 
cies. When 1 say “legitimate’* I mean explanations which 
do not involve bad faith. 

Now, as to the profit and loss accounts for 1936 and the 
first three months of 1937, what is your view as to 

294 whether the profit and loss accounts, which you say 
show a loss both for 1936 and the first three months 

of 1937, can be reconciled with good faith on the part of 
the Moyer Coal Company? 

The Moyer Coal Company shows a profit for 1936 of 
$3600, and in 1937, about $800, and you say that the correct 
figures show a loss for each period. 

Now. my question is whether your interpretation of these 
books and the statements furnished bv the Mover Coal 
Company can be reconciled with good faith as to the profit 
and loss account. A. I don’t see how it could, your Honor. 

The Court: Proceed. 

Bv Mr. Friedlander: 

Q. Now, in line with the Court’s question: The method 
by which the balance sheet for 12-31-36 that they prepared 
showed a profit was by reduction of the expenditures from 
the amounts carried by the books, wasn’t it? A. For the 
period of 1936? Well, there were—there was a variation 
in receipts. 

Q. The receipts that you found from the books—what 
was the difference between those? A. Well, the cash sales 
should have been twenty—no—sixteen hundred dollars 
more. 

Q. In other words they on their books showed $1600 more 
cash sales than on their statement? A. That is right. 

295 Q. How about charge sales? A. It should have 
been— 

Mr. Campbell: Mr. Friedlander, are you talking about 
the 31st of December or the 1st day of December? 

(Mr. Friedlander indicated.) 
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Mr. Campbell: I mean, let ns compare the statement 
of December 1st. 

By Mr. Friedlander: 

Q. Are you looking at December? A. This is the state¬ 
ment of December 1st. I am talking about the Riggs Bank 
form. 

Q. No. Let me ask you this question: What statement 
are you looking at ? A. For the year ended December 31, 
1936. 

By Mr. Campbell: 

Q. The profit and loss statement? A. Yes. 

Mr. Friedlander: Do you want to use that (handing 
a paper to the witness) ? I will use this. 

By Mr. Friedlander: 

Q. Now, you were talking about charge sales. What 
charge sales did they have on their statement? A. 
$25,032.94. 

296 Q. The charge sales that appeared on their books 
were how much? A. $21,333.48. 

Q. The onlv other item in which there was anv substan- 
tial difference was the purchasing discounts, and that only 
amounted to thirty-some dollars; is that right? A. $29. 

Q. So you had a net difference between the receipts that 
they reported they had made and the receipts that the books 
showed thev had made of over $2,000, didn’t vou—$2,200? 
A. $2,200. 

Q. Now, about your expenditures: The difference be¬ 
tween the wood and coal purchases was over $2,000? A. 
$2,280. 

Q. Advertising, a difference of thirty dollars and some 
and vou got it twentv dollars? A. Twentv dollars. 

Q. Automobile expense? A. $560. 

Q. Was there any possible figure that they could have 
taken for that $2896.97 from their books? 

Mr. Campbell: What are you referring to? 

Mr. Friedlander: Automobile expense of $2S96.97. 

Mr. Campbell: Look at the amount of the November 
figure, and see if that posting could not have been 

297 taken from there. 
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Mr. Friedlandcr: Bv mistake ? 

*> 

Mr. Campbell: It was taken off by mistake, as we will 
show. 

290 A Juror: May 1 ask another question? 

The Court: Certainly. 

By a Juror: 

Q. You said that they showed credit sales of $21,000 and 
that you got credit sales of $25,000, and they had a dis¬ 
crepancy. But isn’t it a fact as you testilied before that 
you got your figure out of the $25,000 credits and they got 
their out of the $21,000 credit sales? A. No. I beg your 
pardon. You are referring to the December 31, 1936 fig¬ 
ure? 

Q. The figure just referred to, which shows $21,000 on 
their records and $25,000 on yours. 

Mr. Friedlandcr: No. The juror says “on his record.’’ 

The record was made by the Moyer Coal Company 
300 auditor of the $21,000. 

The Court: Keep in mind that this witness was 
not employed by the Moyer Coal Company. 

The Juror: I know he was not, but the difference there 
is a difference also in their figures. 

The Witness: Their figures on their statement of charge 
sales for the year ended December 31, 1936, showed $25,- 
032.94 as the amount for the year of charge sales. Their 
books show in their figures that that, that the total of the 
charge sales for that year was $21,333.48, or a difference 
of $3,700. 

By the Juror: 

Q. Also referring to the figures, isn’t it a fact that their 
statement of accounts receivable was $3,700 and your state¬ 
ment of total accounts receivable was around $3,600? 

Mr. Friedlandcr: That was 1937. 

A. That was a different period. But in reference to this 
difference, their cash sales showed less. 

(Mr. Friedlander handed a book to the witness.) 

A. (continued) On the cash sales it showed $11,918.97. 
Their book shows that it should have been $13,500, or a 
difference of $1,600. 


SOVEREIGN POCAHONTAS CO. VS. \VM. C. BOND, JR.. ET AL. Ill 


Mr. Campbell: Have you finished? 

Mr. Friedlander: Yes. 

Mr. Campbell: Your Honor, I am sorry, but I have one 
or two more questions that were brought up that 1 

301 would like to ask the witness about. 

The Court: Certainly. 

Recross Examination 
By Mr. Campbell: 

Q. I refer you again to the financial statement of March 
31, 1937. I believe it was Mr. Quinn who made a state¬ 
ment or asked a question with respect to the difference be¬ 
tween the accounts receivable of $37,541.85 and the ac¬ 
counts payable which are shown as $7,027.75, and you stated 
that the accounts receivable are according to your figure, 
should have been substantially larger, and that the accounts 
payable substantially less. A. That is just the reverse. The 
accounts receivable were more. 

Q. The accounts receivable should be more? A. Both 
of them were more. 

Q. Both of them more? Is the figure by which one is 
more than the other approximately the same ? That is what 
I want to show. Do you want to add them ? You are mak¬ 
ing pencil notes. A. No. 1 didn’t do that. 

With the exception of a variation of $15.45. 

Q. They are the same? A. Yes. 

Q. Now, in making your check of the accounts receivable 
as of March 31,1937, and your accounts payable as of 

302 March 31, 1937, vou sav vou went through the in- 

7 7 1 11 C" 

dividual control accounts? A. I went through the 
journal and took the cumulative totals. 

Q. You did not take, Mr. Friedlander, these series of 
adjustment entries between the accounts receivable and the 
accounts payable by which certain persons have been— A. 
Yes. It is calculated from that. There was nothing to 
indicate that it is a variation, if I recollect correctly. 

Q. Here are a whole series of items where certain items 
are charged to accounts payable and credited to accounts 
receivable. A. That was all taken into consideration. You 
see, they wouldn’t— 

Mr. Friedlander: You started to say something— 
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By Mr. Campbell: 

Q. Just a minute. You say you took this into considera¬ 
tion? A. 1 always do. 

Q. But the accounts receivable were approximately the 
same with the exception of $15? A. $15. variation. 

Q. Now, I refer once more to the absence or so-called ab¬ 
sence, the absence of this so-called general ledger during 
the year 1937. A general ledger is a secondary 

303 book, as we call it, isn't it, Mr. Friedlander? A. 
A general ledger is a basis book. 

Q. I mean, it is made up from the books of original entry, 
isn’t it? A. It is a book showing the accumulation of the 
various accounts according— 

Q. What I am trying to find out is, sir: It would be pos¬ 
sible, would it not, from the journal and these books of orig¬ 
inal entry of 1937 and the general ledger of 1936, which 
you have, to construct a general ledger for 1937? Isn’t 
that correct ? A. That is true. 

Q. So that you with the books available could yourself 
bring forward a general ledger for 1937? A. That is true. 

Q. And the absence of the general ledger does not mean 
that the entries are not available from which computations 
could have been made: isn’t that correct? A. That is true. 

304 By the Court : 

Q. Mr. Friedlander, is it or not a fact that if the general 
ledger had been actually carried over into 1937 that the 
books which have been mentioned in this question 

305 would have been the books that would have been 
used to make up that general ledger; and if they 

were, it is perfectly evident that the general ledger could 
have been made up. 

Mr. Friedlander: The question that I want the witness 
to answer is: 

Q. You have no form for preparing your general ledger 
either in rough form or good form before you can make a 
financial statement ? 

Mr. Friedlander. If thev have made one, if thev have 
one, I would like to see the paper from which it was drawn. 
Mr. Campbell: Mr. Burgess has it. 

Mr. Friedlander: You are going to put him on? 
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Mr. Campbell: You can ask him, if you wish. 

Mr. Friedlandcr: I would like to. 1 would rather ask 
one question in order to lay the foundation for the other 
question. 

Mr. Campbell: He prepared these other statements. 

Bv Mr. Friedlandcr: 

* 

Q. Can you tell us this: In making up a financial state¬ 
ment you can make it up from either the journal for the 
first three months of 1937 with a ledger of accounts receiv¬ 
able and payable and not a general ledger for the first three 
months of 1937 where you have to use a general ledger for 
1936? A. 1 don’t know if I quite understand the question. 

If I have a general ledger for 1936? 

306 Q. That is right. A. Or a schedule of assets and 

liabilities and capital or net worth, as the case may 
be, and the records of what has been disbursed and re¬ 
ceived or charged, 1 could reconstruct— 

Q. "When you say “reconstruct,” what reconstruction 
would you have to do in order to make up a statement? 

The Court: 1 think he has answered that, Mr. Fried- 
lander, and further questions would tend to mislead rather 
than to clarify. 

Mr. Friedlandcr: I don’t understand that, if the Court 
please. 

The Court: Because the Court feels that way, and the 
Court will ask the witness. 

By the Court: 

Q. Mr. Friedlandcr, wouldn’t anyone in making up a 
ledger for 1937, if they had begun right on January 1st, 
have to use the very books indicated in this question? A. 
That is true, sir. 

Mr. Friedlandcr: I probably didn’t make myself clear, 
then, to the Court. 

The Court: I think you made yourself very clear. 

Mr. Friedlander: The answer doesn’t seem to me to be 
the answer to what I had in mind. 

Mr. Campbell: Not the answer that you wanted. 

Mr. Friedlander: No. I don’t really care what the an¬ 
swer is, as far as that is concerned. 
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307 By Mr. Friedlander: 

Q. What process would you have to go through, me¬ 
chanical process, would you have to go through in order to 
prepare a financial statement? A. To prepare a financial 
statement— 

;Q. I should say, as of March 31, 1937. A. (continued)— 
you would have to either proceed by taking a trial balance 
off the general ledger accounts, and from there segregate 
your asset accounts and your income and expense accounts 
into two various classifications for the purpose of assem¬ 
bling them in financial statement form. 

Q. If you didn’t have a general ledger for 1937, the first 
three months of 1937, how would you take your trial bal¬ 
ance? A. You would have to take each—Well, it would de¬ 
pend on the particular case. You see, there are various 
ways to do it. But you would have to get some result from 
your work papers. 

Q. In other words, would you say that you would have 
to have either a general ledger or an equivalent in rough 
form before you could take a trial balance? A. That is 
true. 

308 (Witness excused.) 

The Court: Will counsel approach the bench? 

(The following proceedings were had at the bench, out of 
hearing of the jury:) 

The Court: Mr. Friedlander, as to this testimonv about 
the Mciklejohn Coal Company, about coal being delivered 
to these apartments, I am inclined to change my ruling. 
We can handle it in one of two ways. Counsel for the 
defendants can either agree that the proffer shall be lim¬ 
ited, and then take an exception to the Court’s ruling; or 
counsel for the defendants, if he does not desire to do that, 
but desires to cross-examine the witnesses, they can be 
called back if the plaintiff thinks that testimony is 
313 material. 

The Court: Yes. I am going to admit it. 

Mr. Campbell: Then I suggest that the reporter read 
the proffer as made and then we will agree that the boy 
would so testify. 
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The Court: All right. Then you can have your exception. 

314 (Proceedings at the bench were concluded.) 

The Court (addressing the jury): This testimony that 
the reporter is about to read is testimony that the Court 
ruled out vesterdav, but is inclined to think the Court made 
a mistake. It is testimonv which is evidence in the case as 
against the defendant Mr. Bond, but not against the defen¬ 
dant Mr. Conradis. 

Will you read it, please? 

(The reporter read as follows:) 

“I proffer that the boy would testify, first, that 

315 he worked for the Moyer Coal Company between 
May and November of 1937; that he worked for them 

from May to November, 1937; that he operated a truck and 
not only hauled coal, but also did dump truck work. He 
testified that while he was there, four out of the seven trucks 
that they had left the place, and he saw two of them from 
time to time brought back bv Mover and used in the busi- 
ness, and then they would take them away again, leaving 
three trucks there: that during the summer—I think he 
fixed the time as August—he went to three apartments that 
he knew as Bond’s apartments and made deliveries of coal, 
filled up the bins as much as they would hold. He says it 
was over a hundred tons put in. All he did was deliver a 
delivery slip and get it signed.” 

The Court: All right, gentlemen. Proceed. 

Whereupon Macon L. Moyer was produced as a witness 
on behalf of the plaintiff; and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Friedlander: 

Q. Mr. Moyer, you are president of the Moyer Coal 
Company? A. Yes, sir. 

316 Q. What is your full name ? A. Macon L. Moyer. 
Q. Did there come a time in September of 1937 

when you employed counsel to represent the Moyer Coal 
Company? A. Yes, sir. 

Q. What was his name? A. Carroll Beatty. 
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Q. Now, was there a statement prepared by his direction 
stating—1 will withdraw that question and put it this way: 

I show vou Plaintiff’s Exhibit Xo. 3 and ask vou whether 
that is a correct statement of the assets and liabilities of 
the Company as of that date. A. Well, I couldn’t say 
whether it was a correct statement or not, Mr. Friedlander. 
It has been two rears ago. 

1 Q. Were there any assets not listed on that statement? 
iMr. Campbell: Your Honor, I understand that this is 
not admissible except as to Mr. Moyer. 

Mr. Friedlander: Xo. This is the condition of the com¬ 
pany. It is admissible. 

The Court: It is admissible for the present for all pur¬ 
poses. 

Mr. Campbell: Objection. 

Bv Mr. Friedlander: 


* Q. Were there any other assets other than those listed? 
A. Xo, sir. 

317 Mr. Friedlander: That is all. 

Mr. Campbell: Xo questions. 

May he be excused ? 

The Court: He may, if it is agreeable to counsel on both 
sides. 


(Witness excused.) 

Mr. Friedlander: Call the gentleman from the Cities 
Service. 

Whereupon John C. Rutter was produced as a witness 
on behalf of the plaintiff, and, having been first duly sworn, 
was examined and testified as follows: 

318 Direct Examination 

By Mr. Friedlander: 

Q. What is your full name? A. John C. Rutter. 

Q. With whom are you employed? A. I was employed 
by the Independent Oil Company, who were the agents for 
the Cities Service Oil Company, that is, at the time— 

Q. In September, I mean, October of 1937. A. Yes. That 
is right. 
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Q. Did there come a time when on behalf of your em¬ 
ployer or the company which you represented that you 
attended a meeting in Hvattsvillc, Maryland? A. Yes. 

Q. At whose office was it, if you remember ? A. Attorney 
Beatty, I believe it was. 

Q. Was Mr. Moyer there ? A. Yes, sir. 

Q. Do you recall whether in your presence and Mr. 
Moyer’s presence Mr. Beatty made any attempt to contact 
Mr. Bond or Mr. Conradis? A. Yes, sir. 

Q. Were they present at the meeting? A. No, sir. 

Q. Did there come a time when Mr. Moyer was 
319 shown certain statements and asked whether or not 
they were correct ? A. Yes, sir. 

Q. Do you remember who asked him ? A. 1 think you 
did. I am sure you did. 

322 By Mr. Friedlander: 

Q. I think you were present at the meeting at Hvatts- 
ville? A. Yes, sir. 

Q. Mr. Beattv, Mr. Mover, and other people were there? 
A. That is right. 

Q. And you said that I showed Mr. Moyer some state¬ 
ments? A. Yes, sir. 

Q. What did Mr. Moyer say in reference to those state¬ 
ments? A. As I recall it, von asked if thov revealed facts 
from the books, if they were taken from the books. Mr. 
Moyer said no: they were not made up from the books of 
the company. 

323 The Witness: If I recall it, the statements were 
supposed to reveal a profit for the year 1936 and 

some profit for the early part of 1937; and according to 
the information that we got, the statements showed a profit 
in excess of what the books would have shown. That was 
the impression I gained from your examination of Mr. 
Moyer and you asked him if the statements were made up 
from the books, and he said “No.” 

Mr. Friedlander: That is all. 

Mr. Campbell: No questions. 

Cross Examination 

By Mr. Hilland: 

Q. I have one question. What statements did he say 
were not made up from the books? A. The two that Mr. 
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Friedlander had in his hand and showed him and showed 
the rest of the gentlemen present. Two typewritten profit 
and loss statements. 

Q. Were these the two statements, referring to Plaintiff’s 
Exhibits Xos. 3 and 4 (handing exhibits to the witness)? 
A. I don’t believe so. Xo, sir. They were profit and loss 
statements that ho referred to. 

Q. Well, now, what statements were they ’ A. They 
were on similar paper to this, but these are not profit and 
loss statements. Of course, he had no identifying 
324 marks on the statements, but these are not the state¬ 
ments, I don't believe. 

Q. Did you have copies of those statements that they had 
at that time? A. Did I have copies? 

Q. Yes. A. Only what Mr. Friedlander had. I person- 
allv didn't have anv. Xo, sir. We never got a statement— 
Q. Whatever statements they were, Mr. Moyer said they 
were; not made up from the books? A. Yes, sir. 

Mr. Hilland: That is all. 

The Witness: As I understand, they represented state¬ 
ments that had previously been sent down in West Virginia. 

Redirect Examination 

By Mr. Friedlander: 

Q. T show you Plaintiff’s Exhibits 7 and 9. Does that 

refresh vour recollection as to what thev were? A. To the 
• » 

best of my belief, these are the statements. Yes. 

The Court: Are those two of the statements that went 
to West Virginia ? 

Mr. Friedlander: 7 and 9. Yes, sir. 

The Court: Then the statement stands. 

Mr. Friedlander: That is all. 

(Witness excused.) 

335 Proceedings 

(The argument on the motion for a directed verdict was 
continued, during the course of which the following oc- 
cur red:) 

Mr. Friedlander: If the Court please, may I at this time 
move the Court under the new rules to amend the declara- 
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tion in accordance with the evidence so as to include the 
item of the car which was sold afterwards? 

The Court: Yes. The clerk will make a notation of that. 
The plaintiff is allowed to amend his declaration in open 
court. 


The Court: The Court’s ruling is that in so far as the 
account is concerned up until the new car of coal was given 
credit for, that part of the case is not before the jury, 
because the damages under all the statements are too vague 
—T won’t say “speculative—too vague to be a basis for a 
judgment in an action for deceit. 

Yow, on the question of the damages involved in the car 
of coal which was given credit for after the alleged repre¬ 
sentations were made, the Court will hear you as to whether 
or not it is established that Mr. Bond made a statement 
and as to whether or not that statement was of a character 
to make him liable in an action for deceit in so far as that 
one car of coal is concerned. 

336 ******** 

The Court: Gentlemen, the Court is thoroughly 
convinced that in no legal way can it permit this case to 
go to the jury on the amount of damages alleged to have 
been sustained by virtue of the extension of credit for this 
last car of coal. The Court has already ruled on tin* ques¬ 
tion as to the condition with relation to the damages, on 
the amount of damages that may have been sustained be¬ 
cause of the extension of time given on May 4, 1937. 

The Court has given the case every possible considera¬ 
tion, and in the Court’s opinion no case can be found which 
has gone as far as it would be necessary to go to hold the 
defendant Bond liable in an action of deceit. In the Court’s 
opinion it has not been established that the statement that 
was made about the fact that the company had made a 
profit was made specifically by Mr. Bond. Second, the 
Court is of the opinion that if it had been made specifically 
bv Mr. Bond, in so far as an action of deceit is concerned 
it would be simply a statement of belief based upon infor¬ 
mation: and in the absence of a showing that he knew that 
statement to be false, he is not liable for it in an action 
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of deceit; and the Court will have to take this case front 
the jury. 

338 (Whereupon the jury took their seats in the jury 
box.) 

Mr. Friedlander: Out of the abundance of caution may 
I note an exception to your Honor’s directing a verdict? 
The Court: S’es. 

339 The Court: Ladies and gentlemen of the jury, the 
law in cases of deceit is highly technical: and it would 

serve no purpose for me to undertake to explain it to you. 
It would take an hour anyway for me to attempt to explain 
the legal situation. So I think what T should do is to tell 
you that the Court has reached the conclusion that 

340 under the law involved in actions of deceit it is im¬ 
possible to hold any of the three defendants liable 

in this form of action; and that therefore the verdict of 
the jury must be for the defendants. 

You may take the verdict. 

The Clerk: The jurors will please rise. 

Members of the jury, by direction of the Court in the 
chse of Sovereign-Pocahontas Company, Plaintiff, v. Wil¬ 
liam C. Bond, Jr.. Albert E. Conradis, and M. L. Moyer. 
Defendants, you find for the defendants William C. Bond, 
Jr., Albert E. Conradis. and M. L. Moyer. That is your 
verdict, so say you each and all. 

(Whereupon, at 10:34 o’clock a. m., the trial was con¬ 
cluded.) 


341 Plaintiff's Designation of Record 

Filed February 5 1940 

* * * 

The plaintiff, having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia. hereby requests the (Jerk of the District Court of the 
United States for the District of Columbia to prepare at 
plaintiff's expense a transcript of record on appeal, includ¬ 
ing therein the following papers and proceedings, namely: 

1. Declaration 

2. Answer of defendant William C. Bond, Jr. 
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3. Answer of defendant M. L. Mover 

* 

4. Amendment to answer of defendant William C. 
Bond, Jr. 

5. Amendment to Answer of defendant M. L. Moyer 

6. Amendment to Declaration. 

7. Judgment in favor of William C. Bond, Jr. and M. L. 

Mover 

* 

8. Notice of Appeal 

9. This designation of record 

10. Statement of evidence 

11. Plaintiff’s statement of points relied upon on ap¬ 
peal. 

MARK P. FRIEDLAXDER 
ROBERT I. SILVERMAN 
Attorneys for Plaintiff 


Copy served by mail on February 5, 1940. 


342 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 341, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 89843 at Law, 
wherein Sovereign Pocahontas Company, a corporation, is 
Plaintiff and William C. Bond, Jr., et al., are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 1st day of May, 1940. 

C. E. STEWART, 

Clerk. 


(Seal) 
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10 

B CHOCK J 774 




157.71 

4,748.37 
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500 .x 
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*• A *»• »'M» OB MONTH. *» »r»l» »H« ACCOUNT •• OWl ON NO» 

TNI* NTATIMtN* AND IB NO* CONNAC * AOVINN UN • U'A*«>T 

statement 

Sovereign Pocahontas Company 

70S FCCRY BUILDING 

BLUEFIELD. W. VA. 

r T 

UOTili. COAX, COftiHMATION, 

Bl*lr Kliu; and ih»rid»n itrwt, 3hAst a 3 

•SHI.OTIN, 3. C. 


•LL ■* k L A »•» 


* INTH OB MONTH *Okll>Bi«a »K'*B»T* ANU •■»«»*•*(• NUNANkT 
*»AN. •• »o NOVCNCION BOC»MONTA» COMNANV TOO Oa»n» 


I t-NABT BitHOuT no*iCI 

• MiU'iliP N Va 


NAT i_A*T 
AMOUNT 
IN Thin 
COLUMN 


OCNCOIPTION 


147.1B 

92.82 

103.60 


11.64 


BaLANli BhuOCHT POR AaD 

ra 19 37 9 n aca/ioao 

TSB 10 37 1329 (L3 DON 3011 ROM 60.05 ..45 

ro x o 37 1342 luaciTs #3 «. mr 44.20 2.10 

TiB 10 37 1357 TON TT l-l/4*SCR*>3 59.20 1.75 

FIB 27 37 19 T» CSECjril20 

MS 16 37 37 » C1CCXH150 

,n 9 37 56 I CH3OWU50 

ap* 24 37 35 t* cicar 71 

BAT 25 37 4482 IRVPAIM PTL .UHT 

Mr 31 37 80 1 uo:CX^165 

-ULT IS 37 89 » cnw:u>248 

JUL 22 37 95 * MLXE7 CRDUl j X-967571 

-*^r 23 37 96 * PHOT-ST CJCOC * 248 PUB TSS.J 

S9J 26 37 98 B CltXlC t 263 

2ULI 31 37 IX7-R..ST 

Nra- 29 37 6635 buckets TJLi.sTOWt 47.95 2.75 

aoo 30 37 90 xi CHisr / 586 

30 37 114 TI KMKT 0RDKR J_St>tf52 

ss? 30 37 114 n rtvmsr chp.csc 25.88 pub res 

OCT 12 37 121 rx CHSCX / 72 

B0T 1 37 2_62 NOTV 0-T13) V23/3T of B.R.ACK&R CO.ISC.TlUltir.JOlLD 

TC TJCIR ACCOUNT 

■or 1 37 2-62 CH JKJXD OfT T9 SSlKtU P 0 R BAD X 8 T 5 

'•* SIUUT CE.ITIJT THAT THIS IS A THUS COPT M OCX ACCOUNT 
sOaIIST TH£ KW COAL CORPORATION. 


77.20 


28.18 


300.00 


200. O 

669.47 

.13 

200.00 

ZOOM 

75.00 

77.78 

127.00 




2^30 


3.948.39 

3.648.39 


3,991.93 
3,7S.» 
3,122.46 
3,122.33 
Ak-^ai.-( 

4.93.4.97 

2.733.97 
2,658497 
2,581.19 

2.658.39 

2.531.39 
2.S33JJ 
2,665^5 
2,641.80 
2,615.92 

2,t>44«10 

2,641.80 


300.00 2,341.60 

2,341.80 


SOTkKkXm POCAHONTAS COMP A 

Jx - .<*£,2-. y* gL 


*OLAHl-NV«B>lkO mm •*- AN >4441 
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PI Ex 3 

Financial Statement As of 
September 14, 1937 



Assets 

Liabilities 

Inventory 

$ 26.50 


Accounts Receivable 

131.46 


Accounts Payable 


$5,608.55 

Notes Pavable 


1,605.26 

TOTAL LOSS 

$ l ,0Ot).h<) 



$7,213.81 

$7,213.81 


347 PI Ex 5 


Taylor and Conradis 
Counsellors at Law 


Tyre Taylor 
Albert F. Conradis 


420 Heurich Building 
Telephone District 4270 
Washington, D. C. 


May 4, 1937 


Mr. W. W. Walker, Secretary-Assistant Treasurer 
Sovereign-Poeahontas Company 
708 Peerv Building 
Bluefield, West Virginia 

Dear Mr. Walker: 


Pursuant to the agreement arrived at between the Moyer 
Coal Corporation, represented by Messrs. Moyer, Bond 
and myself, and the Sovereign-Poeahontas Company, rep¬ 
resented by yourself, I am enclosing herewith nine (9) 
promissory notes executed by the Moyer Coal Corporation 
to the order of the Sovereign-Poeahontas Company, all of 
said notes bearing date May 1, 1937, and each individual 
note being for the amounts and due on the dates listed 
below: 


Note No. 1—Due May 31,1937— $200 
Note No. 2—Due June 30,1937— 200 
Note No. 3—Due July 31,1937— 200 

Note No. A —Due Aug. 31,1937— 200 
Note No. 5—Due Sept. 30,1937— 300 


128 SOVEREIGN POCAHONTAS CO. VS. \VM. C. BOND. JR.. F.T AL. 


Note No. 0—Duo Oct. 31,1937— 300 

Note Xo. 7—Duo Nov. 30,1937— 300 

Xoto Xo. 8—Due Dec. 31,1937— 300 

Note Xo. 9—Duo Jan. 31,1938— 922.46 

Also, pursuant to our agreement, I am enclosing here¬ 
with the following: 

Balance Shoot of the Mover Coal Corporation as of the 
1st day of December, 1930: 

Profit and Loss Statement for the year ending Decem¬ 
ber 31, 1936; 

Financial Statement as of March 31, 1937; and 

Profit and Loss Statement from January 1, 1937, to 
March 31, 1937. 

I trust that these papers are all in order. If not, kindly 
so inform me. 

May I not take this opportunity to express my pleasure 
in meeting you and my appreciation for your 
348 friendly and receptive attitude relative to our prob¬ 
lems. I trust that I may have the pleasure of see¬ 
ing you whenever you are in Washington. 

Sincerely yours, 

ALBERT E. CONRADIS 

A EC :nc* 

Enclosures 
Registered Mail 
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CORPORATION 


Corporate Name h'OYt.R COAL CORPORA 1 ION 
Business Cop 1 # Wood find Foci Oil 

Main Office Address $301 31* ir Rofd# N*W• 



To The RIGGS NATIONAL BANK of Washington, D.C. 

Tht undersigned, for the purpose of procuring and maintaining credit from time to time in any form -whatsoever with the 
above named Hank, for claims and demands aasfinst the undersigned, submits the following as being a true and accurate 
statement of its financial condition on the ‘ 11‘fct _ day of December _ 19 36 , and agrees 

that if any change occurs that materially reduces the means or ability of the undersigned to pay all claims or demands 
against him, the undersigned will immediately and without delay notify the said Hank, and unless the Hank is so notified 
tt may continue to rely upon the statement herein given as a true and accurate statement of the financial condition of 
the undersigned . 7 

In consideration of the granting of such credit, the undersigned agrees that if the undersigned at any time fails or becomes 
insolvent, or commits an Act of Hankruptcy, or if any of the representations made below prove to be untrue or if the 
undersigned fails to notify you of any material change as before agreed; then and in either such case all obligations of 
the undersigned held by vou shall, at your election, immediately become due and payable without demand or notice and 
the same may be charged against the balance of any deposit of the undersigned with you, the undersigned hereby giving a 
continuing lien upon such balance of deposit account from lime to time existing to secure all obligations of the undersigned 
held by you. y 


ASSETS 


Cash on hand .. 

Cash in your bank . ........ 

Cash in other banks .... 

Notes Receivable from customers—good .. 

Accounts Receivable from customers—good 
Merchandise—finished _ 


Merchandise—in process unfinished 

Merchandise—raw materials_ 

Other current assets—(Itemize)....—.. 


Total Current Assets 


Stocks, bonds and investments_ 

Notes Receivable—due from officers, 

employees and stockholders___ 

Accounts Receivable—due from officers, 
employees and stockholders_ 

Fixtures-Cost $_Value 

Machinery and tools—Cost $_Value 

Delivery equipment— Cost $_Value 

Real estate - 

Interest, insurance, taxes and expenses 
paid in advance_ 


Good-will, patents and trade-marks 
Other assets—(Itemize)- 


I 


Djgti-lrans. & Coe 1 Co^ilQOd, 
jfconfcs. Hec. DouWFul 


it v \ 

Z4 


TOTAL 


182 75 

430 55 

None 

2 

-None_ 

331 81 

4 

C06 65 


None 


None 
























6 

96 Q 

76 




285 

05.. 


146 

54 




"9 

\ 5 

P09 


/ 

) 









1 

00 

_Lj 

Q22 

45 . 

45 

13 

708 

09 


LIABILITIES 


Notes payable—to your bank 


Notes payable—to other banks ___ 

Notes payable to officers, directors or stock¬ 
holders v?rr. Z , h ond jj 


Jr. 


Notes payable for merchandise—not due ..... 

Notes payable for merchandise—past due... 

Accounts payable for merchandise—not due. ... 

Accounts payable for merchandise—past due 
Accounts payable to officers, directors, or 

stockholders...... 

Deposits of money with this Company by 
officers and others _ ._____ 

Wages, salaries, etc., accrued__ 

Taxes due and unpaid_ 

Chattel mortgages___ 

Portion of funded debt maturing_ 

Other current liabilities—(Itemize)_ 


Total Current Liabilities___ 

Balance due on fixtures bought on contract. 

Mortgages or liens on real estate__ 

Bonded debt, due 19__ _ 

We have no other liabilities except the follow¬ 
ing: 

.... Doprso... ..©a fcuq.ip.«L____ 


Total liabilities 


Reserves: .... 


Capital Stock—Preferred 


Common (par $ lO.tA (No. shares no par_) 

Surplus ^ 4 - - 

t A I s 

,I TOTAL 


''j«IGG9 OK. FORM 401 


* , 1 ^ * f 


II ' . 



__4 

002 53 







l± 

489 05 


N QUO_ 

None 

_35 

00 


None 


None 

i 


None 











_2_ 

526 58 

270 :00 








552 

oo. 


- -1 

> 'f 

7 

J > 











1 


.3_ 

100 

00 

1 

259 


13 

CO 

o 

t> 

09 


ro 
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CONDENSED PROFIT AND LOSS STATEMENT FOR YEAR ENDED December 31 


1936 


EXPENSE | 

INCOME 

1 

Cost of material or 

merchandise consumed . 


25 

0C6 

04 3 

61 

32 

!. 

36 

9h 1 91_ 

Actual expenses of conducting 
business (wages, taxes, etc.) 


11 

t 


None 


Salaries paid to officers 

| 

2 

250 

00 



38 

56 

Interest on borrowed money 



224 

70 

From other sources—(Itemize) 

4 

735 

65 

Bad debts charged off . 

1 

None 


Keullnp; Receipts $4062.38 




Depreciation charged off 


Nor.e 


Vise. Receipts 673.27 




Net Profits _ 


3 

201 

4? 





TOTAL 


41 

i 

7? 6 

12 

TOTAL 

41 

726 

12 


RECONCILEMENT OF SURPLUS 

Surplus at close of previous fiscal year Ifl bus 1T.6SS only since JSfii 1 ( $ 

19? 6 

ADD OR DEDUCT: Items not applicable to current year’s operation 


$ 


Net addition or deduction 


Balance ..... 

Net profit or loss as above . . _____ 

Less dividends (preferred $___; common $ __ 


) 


Surplus (to agree with balance sheet on first page) _ 


CONTINGENT LIABILITY: 


Upon notes receivable discounted 


Accommodation paper or endorsements _ 

Customers' Accounts sold or assigned .... 

As guarantor for others on notes, contracts, etc. 


_ 

N(ine 

— 



NOne 

_ 


For bonds or unfinished contracts 
For leases 

Other than above specified: 


Tone 

H one 

Ifone 


INSURANCE: 

On buildings $ HQH? ..Merchandise $ ...Nf'.TtP. Fixtures $ Nor.e Public liability $ .00 

If your fire insurance policies carry a co-insurance clause, are you insured for the proper amount? " - - - 


Life insurance carried for benefit.of corporation fl » what officers 

Employer’s liability $ * PP r ©X lire te*ly *6*000.00 Tornado $ None 


mployer’s liability $ 

DETAILS RELATIVE TO ASSETS 
(^ASH ON HAND:—Docs this amount contain anythin?/ otSr than legal money? P° 

CA §IVlongFBI : &Kg : dfoggnJ arc m ain |,>inc<l P * rk 

Arc any accounts subject to notice before withdrawal? No 
MERCHANDISE:—Date of last in> ..r D?Lcerb€;r...l....Valued at cost, market value at date of inventory,^rjffuv^t 
basis? cost j s stock salable throughout? Pr ‘ Average amount of stock carried £ 1 * 

What depreciation was charged off last year on this item?.None . 

STOCKS, BONDS, AND INVESTMENTS:—Give description and state how valued 


None 


NOTES RECEIVABLE:—Due from officers, employees and stockholders: 


Name 


Amount 


Date J5ifc 


Time or 


Is it a 


Dcmatnl imcwal? 


If secured, state security 


M ft cor L- E o y t r 


285 06 10/ IB 90 de . _No Hot secured 


--*-/V 












































ACCOUNTS RECEIVABLE—Due from Officers, Stockholders and Employees: 


Name 

Amount 

Due 

Date 

Is it secured? 

How? 

Represents what? 

7/illiair C. 'iond, Jr. 

91 19 

Open i 

No 


Cool purchased 

Veoon L. Moyer 

50 75 

Open 

No 


Cool purchased 

I.mDloveeB 

4 60 

SI 

No 


Gasoline furnished 


priv'-tf autoroMlei 


REAL ESTATE: 


Description 
and location 

Title in name of 

Cost 

Assessed 

Value 

Appraised 

Value 

Encumbrance 

Insurance 





| 







/ 

.11 ret 

|1 ee 

tote ' 

ease 

d f ron 

-I Che 

rles C 

onrqdis 



















1 





If book value of real estate has increased or decreased during this year, account for change: 

________1L.0-N.fc_ 

Details Relative To Liabilities 

NOTES PAYABLE—To Other Banks:—Name your banks and brokers and line with each 


State maximum amount borrowed from all sources during fiscal year just closed $ 4 *0.02. * 52. Date. 3. Yfi.ri.QU8 

State minimum amount borrowed from all sources during fiscal year just closed $ 4,002 .,! 5.2 . Date 3 .Y®..r.iQ.Ufi. 

Are any of your notes endorsed or guaranteed ?.MP.. By whom? . 

Amount of notes payable secured by collateral $..N.PP.P..Describe the collateral . 


ACCOUNTS PAYABLE:—What are your average terms of purchase? 3..Q d tv ys.Do you discount?.HP. 

DEPOSITS OF MONEY BY OFFICERS, EMPLOYEES OR OTHERS:—On time or demand?.NbM. 

Deposited by whom? .. 

Rate of interest paid “~ZZZZT..ZZZZ% 

CHATTEL MORTGAGES:—To whom given?.Affi.r.4.P.r..iP....l^w.r.P.X).C«..-. 

On what assets a lien ?..3....P.P® .1 .P.-'^.ss.i.8....®.nd ..Eod_i.ec. 

Docs it represent a part of purchase price?.YP.®.Does it represent borrowed money?. IP. . 

Due date: P* ^ ±1®... Payments J...I.50.00 per rr.onth. 

BONDED DEBT:—When due?.Interest rate. % 

On what assets a lien?. 

Provisions for retirement..».! 0 N fc. 


LEASES:—Are you leasing any property? Ye? .. 

What are the terms of the lease? I per tont le©oe expires Jfarch 31 A 1937} will be re 

OTHER LIABILITIES:—Describe in detail A pond it. i oral hi 11 of B e le from the..Associate. 

Invest ir ; ent Company or. one tnioV, in t he present eirpunt of 42 70 ,00. .payable.. 14.5.00. 

fit r r onth*. 


pn 


(If the spaces provided do not give sufficient room for your answers, please use a separate sheet and make it a part of this 
report.) 
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OFFICERS AND DIRECTORS:— 


NAME IN FULL Number of Share. Held 

I’ref. Com. 

ADDRESS 

p "• i<l " ,, Macon I.. Moyer ion 

301 IflR ] nnH /.vsnii? 1 r uh 

Vice-President Vre> c> Bon .,. ,; r . 26 

*’ 

6809 Exfeir Road. Bt.theeda. IM. 

Secretary Wm. C. Bond. Jr. ]?.5 

6809 txfsir Rot-d, Pethesde . Md. 

Treasurer) 


Note j Mrs. Helen K • Moyer, who is 


neither an Officer nor a Director 



of the company, holds 50 shares 


of Common Stock* 8he ie the wife ___ 

of Mg . non —L»—Moyer >-a.lhcr_ t . L »—C_Qur edit *. _ the:—a on of Charles Corrrdls, the owner of the 

coal property leased by the Company, at present owns 10 shares of common stock, and wll 

b* elected ft Director of the Corr.flony nt the next Board meeting* In the near future, he 
will also subscribe for more of the Comjron stock. 

CAPITAL:—How paid in? Cash $ 2 ,055.52 Other property—how valued $ 944 *48 (consists of various 

equip ment , su ch as tr ucks. c o al chutes. desks. seres, adding machine, and f235.24 of 
coel contributed by Mr. Bond. 

Organized under laws of what State?. M®.r.y..l e . Date December 28 , 193 > 

Are there any judgments unsatisfied or suits pending against your corporation, and for what amounts? . 


N 0 


State gross sales for last three years:— 

19 36... 19. 19 


Cash 

- - $ 

11*918*97. 

. $ 

Charge 

- - $ 

28*032.94 

. $ . 

Misce 1 lane ous 

4,774.21 


Total - - 

* - $■ 

41*726.12. 

. $ . - . 


Date you regularly take inventory' and close your books..Pecepiber 3.1. 

Are your books audited by a public accountant?. X*.?. ...If so, give name of accountant and date of last audit 

Le ste r A. Lawr e nc e Noyember 30, 1936 

The foregoing statementt and details pertaining thereto, both printed and written, have been carefully read by the under¬ 
signed, and l hereby solemnly declare and certify that the same is a full and correct exhibit of the financial condition of the 
undersigned and contains all information and explanation necessary for a full and clear understanding of the true condition 
of the undersigned. 


iDate signed ..19 37 


VOTER COA L CORPORATION 

(Corporate name) 


By 


.Prj.fi ident 


(Title of officer signing) 



09 

l\2 


co 

Cn 
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M. L. Moyer, Win. C. Bond, Jr., 

President See. & Treas. 

Moyer Coal Corporation 
Coal and Fuel of All Kinds 
De live ret 1 A ny whe re 
0301 Blair Road 
Washington, D. C. 

Phone: Georgia 4384 


Financial Statement as of March 31st, 1937 


Assets: 




Cash 

$ 35.90 Red 



Petty cash 

15.00 



Accounts Receiv¬ 




able 

3754.88 



Deposit Pot. Elec. 




Power Co. 

30.00 



Notes Receivable 

385.05 



Equipment 

4792.69 



Inventory 

1205.91 






$10,147.63 

Liabilities: 




Accounts Payable 


$7027.75 


Notes Payable 


3406.59 


Capital Account 


3100.00 

$13,534.32 


Liabilities Exceed Assets by 


3,386.69 


w- c. •- 


MOYER COAL CORPORATION 

COAL ANO FUEL. OF ALL KINDS 


n»Ol BLAIH "0*0 

Wa»hiw«toh. O. C. 




IT k LlSS S' 
jsnucrv 1st 


TATIVInT fOU T!1 Pt'IOD 
, 1937 to vsreh 51st. l c 57. 


Cosh isles 
tfsree S»les 

Lfss S»lee Discounts 

Msullnp Kecelpts 
ylseellsneoue receipts 


| 4,146.71 
12.641.54 

- *16,788-25 

175.92 

—--- *16,612.45 

125.53 - 
212.57 
*16,948.6i 


COST Of 1>00DS SOLD: 

Inventory J»n. 1st, 1937 
Purchases 


LXPtN6tS: 


4,049.61 

9.612.54 


*15,662-25 


i inventory Dee. ’1st, 1937 

1.205.91 

\ 

If IT: 



* 59.57 

Advertising 

90.00 

Assoclste Investrents Co. 

494 . 57 

A’lto r.epelrs end txpense 

271.94 

uss Oil * uresse 

166.35 

In*ur®nc# 

87.95 

Interest 

12.05 

LlEht * Power 

21.13 

ylseellsneous txpense 

182.04 

Offioe txpense 

1,897.17 

peyroll 

195.55 

Sent 

86.44 

Texes 

26.99 

Telepfone 

71.39 

»srd Expense 


•.tT PH Of IT 



12 ,456.54 


5,662.94 

829.55 









IICYER COAL CORPORATION. 

Year Ended Deceaber 31, 1936. 


1 36 ' 


Copy of Stateaent 
subaltted by thea. 

J •* " * 

Receipts: 

Cash Sale3 
Charge Sales 
Receipts froa Hauling 
. kiscellaaeou3 ReceAjtta. 
Purchase Discounts 


Expenditures: 

Cal i: Wood Purchased 

. . Advertising___ _ 

Autoaobile Expenses 
Coal Carried 
Insurance 
Interest 

. Light i PEwer ____ 

! iscel.aneous ihcver.se 

:i , 

Office Expense 
PayroiKClerks & Attendants) 
Payroll (Officers) 

. Rent . __ ____ 

Taxes 

Truck Hire 

F 

Yard Expenses 
Sales Discount 
_Water Sent 

*Profit or Loss 


Their)! Figures 


1! 

ii-Ci i 

* 0 i l iff 
' 



Their 

J Flgur 

Ended 

t-■— —^ 

3ook 

ts. Year 
12-31-36 


/ 3 J-t f // | 

tin j 
v-fliv *f |! 

_ 

f ?/ li 


■ <i r 7 t i , j. 


/t! 1 


jro7«* 

. n 

M 

_i 

z ?**;*y 1 

w >* I 



j+f/ 


i 


111“' 

(i 

S 

jizst l; 

n-V 70 ! 

! 

t>y >0 \ 

_ /9 1 ' !_ 

I 

. 3J 

V 3J *( 

». 

l: 

‘-y / ?<T 

«h “ « 

yyn >t 

. f 

J -ft tJ " 


i 

i nrn\ 



7s w c ^ 

J. r < 13 . 1 

1 t! 

it h i 

/ Vo ft 

/*e ,J 1, 

5 

; ! ! i 

/U'f 

3cr J, i 

1 ! 

! 


' 

? 

; 

— 

//4 4/"; : i 

f 

4 

— 

// wi: 

• [ 

l 

Jie/ 

^ 7ef "i: 


r 



IJS-fJ /6 | 


This Statement does r.ot represent an audited report bu 
shows conparison betueen statere^.t_s_t hey subr-itted and igre}: 
as shown by their owr. books. 


t nerely: * 

f : , 

r ?iguro$ __„_ 
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MOTES COAL CORPORATION 
Profit & Loss Statanmt 
For the Period fraa 1-1-37 to 3-31-37* 


137 


As Psr their Statement 


j; 

Aooordlng to their Eook3 


Sales- 

i 1 

j! 

Cash Salas 

|i 

♦ 7 -t 7 'i 

Charge Sales 


/ ,4 v/ 

Less: Sales Dlsoounta 

r 

.1, 



/ 4 4 / X ** 

i Hauling Receipts 


/IJ tJ 

l Miscellaneous Rec’te 

j; « 

VI l 1 


v / y . 7/ 
. / v ‘ 


"V* r> ' n 
' i * J'"'-, 

/4 r ? #it 


-y J 


/ tt y f kJ 


/? 'IJ‘ 


Jf 


Cost of floods Sold- 


lavsnto Tj 

r 

Purchases 

•> 


nv* 4 ', 
i ft / 1 >v. 

/ 3 i. I IV 

*L»ssInventory 21-31-3S_ 'J e ■>: L .!. 

! 5 ; ! i ! 


• v _<• . ■ ,Y 


‘rot?*' 

_ ^ 

/’ ? 7 ? 

«- r»/ 


/ X* 7 • jf , 
».-fy •' 


Advertising 


rf 57 ji 


* * 1 

Associate Investments* 




Auto Repairs 


iffy y?!i 


y^/ 74 : 

Gas Oil A Orease 

4 ! 

v; ,y i! 


17/ ,v 

Insurance 

[I I 

\nt3T\ 


ufSC 

Interest i 


i r; ti 1! 

Ij 

i 7 sr 

Light & Power 

i| j 

H 

■ < i •‘1 


i 

Miscellaneous 

f ; 

. it ,3 ji 

i; 

/ <> f f T'yi 

Offloe Ecpense 

f i 

/* >*»y| 

1, 

IS S ^ 

Payroll 


/ nv? ji 

J 

/f 97 ,7 : 

Rent 


/ fj-«1 



|- Taxes 

It 1 

r* vy i! 


y / 1. 1 

ji • ji 

Telephone 

S t 

■ wfH 

j, 


6 Tard Expense 

1 1 


7Ltx yy; 

7/79, 


■» i r e 


Nst Profit pr Low 


Xi 


♦ M 


7, 


i; i 


j \ i, j 
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357 Endorsed: United States Court of Appeals for 
the District of Columbia Filed May 27 1940 No. 

7G72 Joseph W. Stewart, Clerk. 

United States Court of Appeals for the 
District of Columbia 

Sovereign Pocahontas Company, a corporation, 

Appellant 

vs. 

William C. Bond. Jr., et al, Appellees 

Stipulation Designating a Record for Printing 

Come now the attorneys for the appellant and appellees 
and stipulate that the following portions of the steno¬ 
graphic transcript of the testimony be stricken in order to 
designate the portions of the record which should be 
printed : 

Page Lines to be Eliminated 

1 entire page 

2 entire page 

3 first twenty-one lines, last two lines 

4 first nine lines 

5 last four lines 

6 lines ten, eleven, twelve, last question on page six 

7 first four lines 

10 lines seventeen, eighteen, nineteen, twenty, twenty- 
one 

11 lines nineteen, twenty, twenty-one; on line twenty- 
two the word “continued” 

12 lines five to thirteen, inclusive; lines 24 and 25 

13 entire page 

14 first eight lines; lines 17, 18, 25 

15 first nineteen lines; lines twenty-four and twenty- 
five 

16 entire page 

17 entire page 

18 entire page 

358 19 entire page 
20 first four lines 

22 five to fifteen inclusive; nineteen to end of page 
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23 first twenty-three lines 

26 last line 

27 one to five inclusive; ten to fourteen inclusive; nine¬ 
teen to twenty-two inclusive. 

29 thirteen to nineteen inclusive; rest of page 

30 one to three inclusive 
32 four to eight inclusive 

35 line ten and rest of page 

36 first twelve lines 

37 line seven; cross examination of Ililland 

38 lines four to ten inclusive 

48 sixteen; rest of page 

49 first ten lines 

51 line 6 to end of page 

52 entire page 

53 entire page 

54 entire page 

55 entire page 

56 entire page 

57 entire page 

58 entire page 

59 entire page 

60 entire page 

61 entire page 

62 entire page 

63 entire page 

64 entire page 

65 entire page 

66 first five lines; thirteen, fourteen, sixteen, seventeen, 
eighteen, nineteen, twenty, twenty-one, twenty-two, 
twenty-three 

359 67 one to ten inclusive; strike out “Here it is. 

Your honor was right. I started the other ques¬ 
tions”; seventeen to twenty-five inclusive 
68 one to four inclusive 
70 twelve to sixteen inclusive 
74 six to twenty-one inclusive 

78 line six through rest of page 

79 first fifteen lines 

80 last seventeen lines 

81 one to fifteen inclusive; last three lines 
S2 entire page 
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83 one to fourteen inclusive; twentv-three to twentv- 
five inclusive 

85 ten to eighteen inclusive 

86 last four lines 

87 entire page 

88 twenty to twentv-two; on line twenty-three strike 
out “I will put it that way” 

89 fourteen to twentv-four inclusive 

90 thirteen: seventeen to twentv-five inclusive 

•> 

91 one; six to nineteen inclusive 

92 strike out all of page 92 except ‘‘Mr. Campbell: 
No” (The records of the Moyer Coal Corp., referred 
to were thereupon received in evidence) 

95 last two lines 

96 one to eleven inclusive; last four lines 

97 entire page 

98 one to six inclusive 

102 last two lines 

103 entire page 

104 one to five inclusive 

108 eleven to eighteen inclusive. 

113 six to twelve inclusive 

115 seven; eight; on line nine strike out ‘‘(continued)”; 
last three lines 

360 116 five to eleven inclusive 

117 six and seven 

120 one to six inclusive; fifteen to end of page 

123 five to seven inclusive 

124 last four lines 

125 one, two; eleven to thirteen inclusive 

128 fifteen to end of page 

129 entire page 

130 first twelve lines 

133 last five lines 

134 entire page 

135 entire page 

136 entire page 

137 word ‘‘it” on first line 

139 twenty; last four lines 

140 one to twelve inclusive 
142 last sixteen lines 
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14.3 lirst fifteen lilies 

145 fourth and fifth lines 

147 thirteen to seventeen inclusive 

150 last fifteen lines 

151 entire page 

152 entire page 

153 entire page 

154 entire page 

155 entire page 

156 entire page 

157 entire page 

158 entire page 

159 entire page 

160 entire page 

161 entire page 
361 162 entire page 

163 entire page 

164 entire page 

165 entire page 

166 entire page 

167 entire page 

168 entire page 

169 entire page 

170 entire page 

171 entire page 

172 entire page 

173 entire page 

174 entire page 

175 entire page 

176 entire page 

177 entire page 

178 one to twelve inclusive 

179 last nine lines 

180 one to twenty-three inclusive 

181 last twenty-one lines 

182 one to thirteen inclusive; last two lines. 

183 entire page 

184 entire page 

185 entire page 

186 entire page 

187 entire page 
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18S 

189 

190 

191 

192 

362 

197 


198 

199 

200 
201 

205 

206 
207 
210 
211 
212 
224 
226 

227 

228 
229 

231 

232 

236 

237 

238 

239 

240 
247 
24S 
282 
283 
2S4 

363 


entire page 
entire page 
entire page 
entire page 
entire page 

193 entire page 

194 one to thirteen inclusive 
196 eleven to fourteen inclusive 

five to eight inclusive; lines nine and ten strike out 
“Did there come a time when you received or you 
communicated with—I withdraw that question.” 
three to five inclusive 
entire page 

one to twenty inclusive 
three and four 
entire page 
entire page 

one to fourteen inclusive 
line ten to end of page 
entire page 
one and two 

eie;ht to twentv-three inclusive 

last sixteen lines 

entire page 

one to eight inclusive 

six to ten inclusive 

two to end of page 

entire page 

last three lines 

entire page 

entire page 

entire page 

one to three inclusive 

last six lines 

one to nineteen inclusive 

four to end of page 

entire page 

one to eleven inclusive 

2S8 last six lines 

289 one to twenty-one 

292 one and two; last line out 
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293 

one to eight inclusive; last four lines 

294 

entire page 


295 

entire page 


296 

entire page 


297 

entire page 


298 

one to eleven inclusive; 

last nine lines 

299 

one to seven inclusive; 

sixteen to twenty 


elusive 


302 

three to ten inclusive; fourteen and fifteen 

304 

five to end of page 


305 

entire page 


306 

entire page 


307 

one to nine inclusive; la 

st three lines 

308 

one to three inclusive 


310 

entire page 


311 

entire page 


312 

entire page 


313 

entire page 


314 

entire page 


315 

entire page 


316 

entire page 


317 

entire page 


318 

entire page 


319 

entire page 


321 

last three lines 


322 

entire page 


323 

one to twenty-one incliu 

dive 


324 one to nineteen inclusive 
364 It is also stipulated that the only exhibits offered 
in evidence which are to be printed are the following: 
Plaintiff’s Exhibit Xo. 1 

3 
5 


t i 
i i 


6 i 
L i 


a 

a 


i i 

a 

a 


L i 
i i 
c i 


“ 6 
“ 8 
“ 9 
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Plain tilt's Exhibit No. 12 
“ “ “ 13 

MARK FRIEDLAXDER 
Attorney for Appellant Mark 
P. Friedlander 
502 Hill Building 

EDMUND D. CAMPBELL 
Attorney for Appellee William 
C. Bond , Jr. 

Endorsed on Cover: No. 7672 Sovereign Pocahontas 
Co., Appellant, vs. Bond et al. United States Court of Ap¬ 
peals for the District of Columbia Filed May 3 - 1940 
Joseph \Y. Stewart, Clerk. 
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IX THE 


Mmteb States Court of appeals 

FOR TIIE DISTRICT OF COLUMBIA. 
Apkil Term. 1940. 


Xo. 7072. 


Sovereign Pocahontas Company, a Corporation, 

Appellant 

v. 

William C. Bono, Jr., and M. L. Moyer, Appellees. 


BRIEF OF APPELLANT. 


I. JURISDICTIONAL STATEMENT. 

In the Court below a Declaration in Deceit was tiled 
seeking the recovery of Two Thousand Six Hundred 
Fifty-one Dollars and Eighty Cents ($2,651.80). (R. 
1 , 2 , 3 ) 

The Court below assumed jurisdiction by virtue of 
the Acts of Congress February 27. 1801, 2 Stat. 103 C. 
15; Mar. 3, 1863, 12 Stat. 762 C. 91; Mar. 3, 1901, 31 
Stat. 1200 C. 854, Sec. 69. 



The* jurisdiction of this Court to entertain the ap¬ 
peal is predicated on Acts of Congress Feb. 9, 1893, 27 
Stat. 435. 0. 74. Sec. 7; Mar. 3, 1901, 31 Stat. 1225, 
C. S54, Sec. 226: Mar. 3, 1921, 41 Stat. 1312, 0. 125, 
Sec. 12. 

II. STATEMENT OF THE CASE. 

This is an appeal from a verdict in favor of the 
defendants, William ('. Bond, .Jr. and M. L. Moyer, 
rendered in the District Court of the United States 
for the District of Columbia by the direction of the 
Court. (K. 10) 

The appellant, hereinafter referred to as plaintiff, 
sued Moyer, Bond and Conradis, officers and directors 
of the Moyer Coal Corporation, in deceit. The plain¬ 
tiff declared that on, to wit, the 4th day of May, 1937, 
the Mover Coal Corporation, a corporation, was en¬ 
gaged in selling coal and other fuels at retail and that 
the said corporation long owed the plaintiff in excess 
of Two Thousand Six Hundred Forty-one Dollars and 
Eighty Cents ($2,641.80) for coal sold the Moyer Coal 
Corporation by the plaintiff. On that date the defen¬ 
dants were officers and directors of the Moyer Coal 
Corporation Plaintiff had determined to take legal 
action to enforce its claim and that at that time there 
was sufficient coal in the Moyer Coal Corporation’s 
yard and other assets out of which plaintiff could have 
made good its claim. The plaintiff further declared 
that the three defendants had falsely represented that 
the Moyer Coal Corporation had made a substantial 
profit during 1936 and the first three months of 1937 in 
order to induce the plaintiff* not to execute or enforce 
its claim, but to defer such legal actions and allow the 
Moyer (’oal Corporation time in which to pay. The dec- 



la ration further charged the defendants with submit¬ 
ting financial statements which were false. Plaintiff 
declared also that it had relied upon the representa¬ 
tions and had deferred action to its loss and damage. 
That on October 2, 1937, the Moyer Coal Corporation 
still owed the plaintiff Two Thousand Six Hundred 
Fifty-one Dollars and Highty Cents ($2,6ol.80) and 
that at that time the plaintiff declared that the Moyer 
Coal Corporation had dissipated all its assets and 
plaintiff could recover nothing. (R. 1, 2, 3) To this 
declaration the defendants filed two pleas and five ad¬ 
ditional pleas as amendments. Tn substance defen¬ 
dants said that the Moyer Coal Corporation was en¬ 
gaged in business as alleged and that the defendants 
were officers and stockholders and the defendants then 
denied all the other allegations of fact. The defendants 
also pleaded that the plaintiff should have known of 
the financial condition of the Moyer Coal Corporation 
and that the representations made by the defendants 
were matters of opinion and made in good faith and 
that plaintiff had not exhausted his remedy against 
ties corporation. The defendants also pleaded that 
the plaintiff had not been barred nor prevented from 
taking legal action nor had it relied on the representa¬ 
tions of the defendants and that further plaintiff was 
not entitled to rely upon such representations as it 
could have readily discovered the condition of affairs 
of the Moyer Coal Corporation. (R. 3, 4, 5, fi, 7, 8, 9) 
The cause came on for trial and after the conclusion 
of the plaintiff's case plaintiff was allowed to amend 
its declaration to conform to the evidence. (R. 118- 
119) By the amendment the plaintiff declared in addi¬ 
tion to his other charges that relying upon the repre¬ 
sentations of the defendants, plaintiff did sell on open 
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account to the Moyer Coal Corporation 47.95 tons of 
coal at $2.75 a ton, a total of $131.8(>, upon which 
plaintiff had received from the Moyer Coal Corpora¬ 
tion the sum of $23.45 (R. 9-10). 

Motions for directed verdicts were made hy each of 
the defendants (R. 118) and on these motions the 
Court ruled: 

“The Court: The Court's ruling is that in so 
far as the account is concerned up until the new 
car of coal was given credit for, that part of the 
case is not before the jury, because the damages 
under all the statements are too vague—I won’t 
say ‘speculative'—too vague to be a basis for a 
judgment in an action for deceit.' 

“The Court has given the case every possible 
consideration, and in the Court's opinion no case 
can be found which has gone as far as it would be 
necessary to go to hold the defendant Bond liable 
in an action of deceit. In the Court’s opinion it 
has not been established that the statement that 
was made about the fact that the company had 
made a profit was made specifically by Mr. Bond. 
Second, the Court is of the opinion that if it had 
been made specifically by Mr. Bond, in so far as 
an action of deceit is concerned it would be simply 
a statement of belief based upon information: and 
in the absence of a showing that he knew that 
statement to be false, he is not liable for it in an 
action of deceit; and the Court will have to take 
case from the jury.” 

III. STATEMENT 07 THE EVIDENCE. 

I)arifJ Sober, seventy-five years old, had represented 
the Sovereign Pocahontas Company about four years 
(R. 12) and had been engaged in the coal business for 
fifty years. (R. 12) That Bond. Moyer and Conradis 
were stockholders and directors of the Moyer Coal Cor- 


.) 

poration. (R. 12) That on April 24, 11)37, the Moyer 
Coal Corporation owed the plaintiff Two Thousand 
Nine Hundred and Twenty-two Dollars and Thirty- 
three Cents ($2,1)22.33). (R. 13) In the middle of 

April, 1937, there was about two hundred and fifty 
tons of coal in the yard worth wholesale One Thousand 
Two Hundred Fifty Dollars ($1,250.00) or One Thou¬ 
sand Five Hundred Dollars ($1,500.00). (R. 14) There 
were six trucks in the yard. (R. 15) He had never 
seen or examined their books and records nor received 
any statement of their financial condition. (R. 15) 
The financial condition of the corporation on Septem¬ 
ber 14, 1!)X7 was as follows: Inventory, $26.50, Ac¬ 
counts Receivable, $131.46 and amount owed by the 
Moyer Coal Corporation, $7,213.81. (R. 16) (Plain. 
Kx. 3) (R. 127) At a creditors meeting in Hyattsville, 
Maryland, in October, 1937, Mr. Moyer had advised 
him that the corporation had no assets. (R. 18) That 
in the fall of 1937 he visited the coal yard of the com¬ 
pany and there was no coal at all, no trucks, equipment 
or merchandise there. (R. 19) That Bond told him 
at that time tliai they bad cleaned out everything. 
(R. 20) 

IP. II'. Walker testified in substance that he was the 
Secretary-Treasurer of the plaintiff corporation and 
in May, 1937, was Secretary and Assistant Treasurer. 
(R. 25) Ilis duties included the collection of accounts 
due his company. (R. 25) On April 29, 1937, he held 
a conference in his office in Bluefield, West Virginia, 
with Mr. Moyer, Mr. Bond and a Mr. Conradis. (Ii. 
25) Moyer, Bond and Conradis stated that they had 
been operating? at a profit, but were short of working 
capital and asked Walker to be lenient with them, to 
give them more time on the account, and they would 
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pay it. (R. 2G) At that meeting Walker was shown 
plaintiff’s Exhibit G. (R. 2(5) (R. 1*2!)) They also had 
with them memoranda as to their assets, liabilities and 
operating results. ( R. 2G) Walker was shown Plain¬ 
tiff’s Hxhihit Xo. (R. 1*27) a letter from Albert E. 
Conrndis, attorney, addressed to Walker, dated May 
4, 1937. which referred to certain enclosures which 
were admitted in evidence as Plaintiff’s Exhibits G. 
7. S and 9. (R. 28-29) At the time the second note 

was paid the plaintiff’ shipped to the corporation at 
its request a car of coal. (R. 30) The charge was 
$131.SG and this was billed on open account. (R. 30) 
The corporation subsequently paid between $20.00 and 
$30.00 on that shipment of coal. ( R. 30) The third note 
became due and was not paid. A day or two thereafter. 
Walker received a letter from Attorney Beatty (Ex¬ 
hibit 2) which he sent on to Mr. Sober with the request 
that In* attend the meeting of the creditors. (R. 31) 
He testified that he would not have agreed to with¬ 
hold legal action against the corporation at the time 
of the visit by the defendants to him in Bluefield and 
at the time he received Exhibit o. containin'*; Exhibits 
G, 7. 8 and 9, had he not been advised by Moyer and 
Bond that the Corporation was making; a profit. (R. 
31) He testified that he would not have extended the 
time of payment or given any additional credit to the 
‘corporation had he not been advised by the officers and 
directors of the corporation that it was making a profit. 
(R. 31-32) His attention was called to tin* beginning 
of tin* letter which read, “Pursuant to the agreement 
arrived at between the Moyer Coal Co., represented 
bv Messrs. Mover, Bond and invself, and the Sovereign 


Pocahontas Company, represented by yourself . . .” 
and he was asked what agreement was referred to in 
that letter. (R. 33) He said that at the meeting had 


with (’on rad is. Bond and Moyer, there was a discus¬ 
sion of the corporation's problems and the defendants 
represented that the corporation was making a profit, 
that they had good prospects and that the assets were 
practically equal to the liabilities. (H. 33) They gave 
hint certain memorandum statements and also showed 
him Exhibit (>. (R. 33) He agreed that plaintiff 

would abandon its plan to take legal action to collect 
tin* account, that it would extend the time of payment 
on the account, and would take, as evidence of the 
debt, a series of interest bearing notes: provided, that 
the defendants would furnish him with a written state¬ 
ment of the financial condition of the corporation 
which would show substantially the same operating 
results and assets and liabilities as they had verbally 
discussed and shown him in memorandum form. (R. 
34) During the conference Walker made pencil notes 
as to what defendants told him and what the memo¬ 
randum data showed. (R. 34) After he received Ex¬ 
hibit 3 and the enclosures he compared the enclosures 
(Exhibits (I, 7, 8 and 9) with his notes and they agreed 
substantially with his notes. (R. 34) Thereupon he 
abandoned his plan of taking legal action. (R. 34) 
When the defendants lirst came into his office they 
stated that they wanted to see if they could work out 
some agreement wherebv tliev could obtain a little 
time on their account and do a wav with the idea of 
the plaintiff taking legal action for the collection of the 
account. (R. 34) All of the defendants were present 
at the time this was said. (R. 34) Exhibit 7, a profit 
and loss statement for the year ending December 31, 
193(>, showing a profit of Three Thousand Two Hun¬ 
dred and One Dollars and Forty-nine Dents ($3,201.49), 
was called to the attention of the witness. (R. 34) He 
said that defendants told him at their conference in 
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Bluefield that they had made a profit of around Three 
Thousand Dollars ($3,000.00) during the year 1930. 
(R. 3")) When asked who made this statement lie said 
that his best recollection was that Bond did most of 
the talking about the financial affairs. (R. 35) The 
witness was specifically asked whether he (Bond) said 
they made Three Thousand Dollars ($3,000.00) in 1930 
or whether lie (Bond) said their records showed that 
they made Three Thousand Dollars ($3,000.00) in 
1930. and the witness replied that In* (Bond) said they 
made over Three Thousand Dollars ($3,000.00) in 
1930. (R. 35) Plaintiff's Exhibit 9, a profit and loss 
statement for the period from .January 31, 1937 to 
March 31, 1937, showing a net profit for the period of 
Eight Hundred Twentv-nine Dollars and Twentv-five 
Dents ($829.25) was called to the attention of the wit¬ 
ness and jury. (R. 35) Witness stated that he was 
told by the defendants at their meeting that tliey had 
Operated at a profit of over Eight Hundred Dollars 
($800.00) in the first quarter of 1937. (R. 35) He was 
again asked whether or not the statement made was 
that the Eight Hundred Dollars ($800.00) was the 
profit or that the records showed a profit in that 
amount. (R. 35) His reply was that the defendants 
stated that tliev made in excess of Eight Hundred Dol- 
lars ($800.00). (R. 35) When asked who made this 

statement his answer was that Bond did most of the 
talking about the financial affairs. (R. 35) 

Lester A. Lawrence was then called and stated that 
lie was an accountant employed by the National Sav¬ 
ings and Trust Company and was employed part time 
by the Moyer Coal Corporation for about three or four 
months during the fall and early winter of 1936. (R. 

74) He never at any time made an audit of the books 


and novcr prepared any financial statements for the 
corporation. (R. 74) 

.h romr l\ FnalUnidi r was called as a witness for 
the plaintiff and testified that he wa< a public account¬ 
ant and had been en.ua.iied in the public practice of 
accounting since 1929. (R. SO) At the re<j[Uest of the 
]>laintiff Ik* examined the books and records of the 
corporation during the middle of Xovember, 1939, and 
prepared a profit and loss statement for the year end- 
inu December 31, 193(5, and the quarter ending March 
31, 1937, from the figures appearing in the books of the 
corporation. (R. SO) These statements were pre¬ 
sented in comparison with the plaintiff's Exhibits 7 
and 9 which were two of the statements forwarded to 
Walker in May of 1937. The comparative statements 
prepared by Mr. Friedlander were admitted in evi¬ 
dence as plaintiff's Exhibits 12 and 13. (R. SO) The 
figures assembled on these exhibits were admitted by 
counsel for defendants to correctly show the figures 
appearing on the books and records of the Corpora¬ 
tion. (R. S3) He was shown the Corporation's gen¬ 
eral ledger and asked to find the profit and loss ac¬ 
count. lie found the account and was asked what it 
showed. He answered that it showed a loss for the 
year 193(5. (R. SI) The statement of cash and money 

in banks appearing on plaintiff's Exhibit (5 totaling 
Six Hundred Twenty-two Dollars and Thirty Cents 
($(522.30) was not in accordance with the figures ap¬ 
pearing in the books as of the date of Exhibit (5, as 
the books showed an overdraft of One Hundred 
Twenty-six Dollars and Seventy-two ('cuts ($126.72). 
(R. S2) (See Ex. 7-9, R. 136-137.) 

“Q. Mr. Friedlander, 1 gather in a general way 
from your testimony that in so far as debit and 
credit accounts, accounts receivable and accounts 
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payable are concerned. that there might be legiti¬ 
mate explanations for the discrepancies. When 
1 say ‘legitimate* l mean explanations which do 
not involve bad faith. 

Xow, as to the profit and loss account for 1936 

and the first three months of 1937, what is your 

view as to whether the profit and loss accounts, 

which vou sav show a loss both for 1936 and the 
• • 

first three months of 1937. can be reconciled with 
good faith on the part of the Moyer Coal Com¬ 
pany ! 

The Moyer Coal Company shows a profit for 
1936 of $3600, and in 1937, about $800, and you 
say that the correct figures show a loss for each 
period. 

Xow, my question is whether your interpreta¬ 
tion of those books and the statements furnished 
by the Moyer Coal Company can be reconciled 
with good faith as to the profit and loss account. 
A. I don’t see how it could, your Honor.” ("R. 108) 

The various expense items listed on plaintiff's Ex¬ 
hibit 12 which were taken from the books showed 
larger sums than corresponding items appearing in 
Exhibit 7. In some cases it was shown that the ex¬ 
pense figures appearing in Exhibit 7 and purporting to 
be the expense for an entire year did not in fact contain 
the expenses for the entire year but only the expense 
for part of a year so as to reduce the cost of operations 
and create the effect of a profitable business. Instead 
of there being a profit of Three Thousand Two Hun¬ 
dred and One Dollars and Forty-nine Cents ($3,201.49) 
for 1936, the books showed a loss of Two Thousand 
Seven Hundred and Eight Dollars and One Cent 
($2,708.01). Instead of a profit of Eight Hundred 
Twenty-nine Dollars and Thirty-five Cents ($829.35) 
for the first three months in 1937 there was a loss of 
Eightv-six Dollars and Twenty-five Cents ($86.25) ac- 
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cording; to the books. The general ledger from Janu¬ 
ary 1, 1937, was missing although the marks on the 
books of original entry showed that the original en¬ 
tries had been posted into a ledger. (R. 95-96-97-98-99) 
The general ledger sheets for 1936 in some instances 
showed that the balances were transferred to a new 
ledger. (R. 99) Counsel for the defendant Bond 
stated that he was advised that there had never been 
one. 

Waifmoud Hire testified that lie worked for the 
Moyer Coal Company between May and November of 
1937: and he operated a truck and not only hauled coal, 
hut also did dump truck work. He testified that while 
he was there, four out of the seven trucks that they 
had, left the place, and lie saw two of them from time 
to time brought back by Moyer and used in the busi¬ 
ness, and then they would take them away again, leav¬ 
ing three trucks there; that during the summer he 
went to three apartments that he knew as Bond's 
apartments and made deliveries of coal, filled up the 
bins as much as they would hold. He says it was over 
a hundred tons put in. All he did was deliver a de¬ 
livery slip and get it signed. (R. 115) 

Jiavifl Sober. .Jr. testified that he went into the office 
and asked to see the books of the company and Moyer 
and Bond allowed him to examine the open accounts 
dm* to the corporation. (R. 6S) They refused to al¬ 
low him to see the check book of the company. (R. 69). 

The defendant Macon /,. .1/ offer testified that he was 
President of the Corporation, that William C. Bond, 
Jr. was the Vice-President and that on October 2, 
1937 the corporation owned no other assets except 
those listed in Plaintiff’s Exhibit 3. (R. 116) W. 

Carroll Beatty was the attorney for the corporation. 
(R. 115) 
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IV. STATEMENT OF POINT. 

Tlu* Court erred in directin'? a verdict for the de¬ 
fendants, Moyer & Bond. 

1 V. SUMMARY OF ARGUMENT. 

1. The statement that the profits of the Moyer Coal 
Corporation had been a certain sum was a statement 
of fact, which being false, was a misrepresentation 
upon which an action for deceit was properly predi¬ 
cated. 

2. The false statement of fact was made by the de¬ 
fendant Bond and relied upon by the plaintiff. 

3. It was not necessary in order tc hold defendant 
Bond, that it be shown that he, Bond, knew that the 
statement was false. 

4. In this action for deceit, like all other cases, the 
Court was not justified in directing a verdict unless 
after conceding the credibility of the witnesses, and 
giving full effect to every legitimate inference that 
could be deduced from their testimony, it was plain 
that plaintiff had not made out a case sufficient in law 
to entitle it to a judgment. 

5. The plaintiff, relying upon the misrepresentation 
of fact, extended additional credit to the Moyer Coal 
Corporation and as a result was damaged. 

6. The plaintiff was induced by the misrepresenta¬ 
tion of fact to withhold enforcement cf its overdue and 
legal claim and as a result thereof suffered legal 
damage. 
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VI. ARGUMENT. 

1. The statement that the profits of the Moyer Coal 
Corporation had been a certain sum was a statement 
of fact, which being false, was a misrepresentation 
upon which an action for deceit was properly predi¬ 
cated. 


Among tlu* written statements submitted by the 
defendants to the plaintiff (R. 2‘9) were a Profit and 
Loss Statement of the Moyer Coal Corporation for 
the year ending December .‘II, 1936 (R. 130) (Plaintiffs 
Exhibit 6) containing an item “Net Profits” Three 
Thousand Two Hundred and One Dollars and Forty- 
nine Cents ($3,201.49), and a Profit and Loss State¬ 
ment (Plaintiff's Exhibit 9) of the Moyer Coal Corpo¬ 
ration for tin* period January 1, 1937 to March 31, 
1937 (R. 135) containing an item “Net Profit” Eight 
Hundred Twenty-nine Dollars and Thirty-five Cents 
($S29.35). Both items were false as the books of the 
Moyer Coal Corporation showed a loss for the period 
ending December 31, 193G (R. 13G) of Two Thousand 
Seven Hundred and Eight Dollars and One Pent 
($2,708.01) and a loss for the period of January 1, 1937 
to March 31, 1937 (R. 137) of Eighty-six Dollars and 
Twenty-five Cents ($86.25). We refer to the record in 
which the contents of the Profit and Loss Ledger card 
is discussed. 


“What is shown on this left-hand side— “De¬ 
cember 31 profit and loss J 47 $42,947.66? A. 
That represents charges. At the end of the year 
the process is to close out the various accounts, 
iike on the expenses and so forth, to close it up 
to tlu* profit and loss on the credit account, ex¬ 
pense account, and that is charged to profit and 
loss. 
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(). Xow, on the other side, what are these. A. 
That represents income. The income accounts be- 
■ mir on the credit side, in closing it they are 
charged into tin* various—the sales accounts are 
closed out and a credit to prom and loss given, 
and the net difference is a profit or loss. . 

Q. What is that— a profit or loss— that item 
marked on the balance (indicating)? A. mat is 

Mr. Friedlander: Is there any question about 
that? I mean, is there any question in the theon 

in which it could be a profit? 

Mr. Campbell: We have admitted that. 

Mr. Friedlander: T didn’t know you had. 

Mr. Campbell: Oh, yes. indeed." (H. SI) 


And the attorney for Mr. Bond says: 

••There has also been handed to me a statement 
of profit and loss for the year 193(5 and for the first 
three months of 1937. The profit and loss state¬ 
ment for 193(5 shows as a matter of tact a loss oi 
$2,708.11 instead of a profit as was reported. We 
arc in the interest of time glad to concede that 
inaccuracy, and concede that the witness' figures 
with respect to that are correct ... 

The same is true with respect to the profit and 
loss statement for the first three months of 193/. 
We are glad to concede or are willing to corn-cue 
that the witness’ figures show a loss ot $80.2.) in¬ 
stead of a purported profit of $829, which was m 
the statement submitted." (K. 83-84) 


As to the type of statements made we further 
the record. 


refer to 


••<y Cash on hand $182.75. What did you find? 
The statement that you refer to showed 
$182.75. The books showed $120.72 overdraft. 
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Q. By ‘overdraft’ what do you mean? A. 
They consisted of this: The books of account 
showed an overdraft of $141.72, and the petty cash 
is $15, the net overdraft being $126.72. 

That consisted of this: a balance in the Citi¬ 
zens Bank was an overdraft of $226.18. Cash on 
hand $82.75. Balance in the Riggs National Bank 
$161. That gave an overdraft figure of $141.72', 
as far as the bank was concerned, minus the petty 
cash of $15, would give that overdraft as $126.72. 

Q. This statement says, ‘Cash on hand $182.75. 
(’ash in bank $439.55.’ Did you find any $439.55. 
in any bank? A. The books showed no such 
figure. 

I might say that the cash on hand was $82.75. 
There was $l'00 added to that. 

Q. You mean that $100— A. It was added. It 
was apparently taken—I say ‘apparently’ be¬ 
cause, of course, 1 don’t know what was in their 
minds—it was apparently taken from an account 
that was called ‘notes receivable due from offi¬ 
cers.’ The books showed $385.05 as notes re¬ 
ceivable due from officers. On that statement ac¬ 
cording to my work sheet it showed $285. That 
is salesmen. That was reduced $100 and added 
to the cash.” (R. 81, 82) . . . 

(,>. These figures that were prepared as expendi¬ 
tures for the year ended December 31. 1936—did 
you take the figures from that general ledger as 
thev appeared in there? 

A. I did. 

Q. In other words, merely a question of looking 
at the general ledger for 1936? A. That is right. 

(}. And taking the figures down in the same or¬ 
der and getting the correct figure according to the 
books? A. Yes. 

Q. There wasn’t any computation required on 
these accounts? A. No. 

Q. Now, did von look til rough those accounts? 
A. Yes, I did. 






( t ). Did you find any of those accounts that fig¬ 
ures were taken from, say, from the month of Oc¬ 
tober or November instead of December 31st in 
their statement? A. Well, the account classifica¬ 
tion of advertising—their figure seems to have 
been taken from the general ledger figures shown 
as of October 31, that is, $507.15, and the figures 
should have been $533.70. 

( t ). As of what date? A. December 31st. The 
date in question. 

Q. In other words, they took— A. —October— 

Q. The exact figure on their statement was the 
October item ? A. That is right.” (R. 107) 

And then we find the Court making inquiry of the 
witness and the following took place: 

**Q. Mr. buried lander, I gather in a general 
way from your testimony that in so far as debit 
and credit accounts, accounts receivable and ac¬ 
counts payable are concerned, that there might be 
legitimate* explanations for the discrepancies. 
When I say •legitimate* I mean explanations 
which do not involve bad faith. 

Now, as to the profit and loss accounts for 1936 

and the first three months of 1937, what is vour 

* 

view as to whether tin* profit and loss accounts, 
which you say show a loss both for 1936 and the 
first three months of 1937, can be reconciled with 
good faith on the* part of the Moyer Coal Com¬ 
pany? 

The Moyer Coal Company shows a profit for 
1936 of $3600. and in 1937, about $800, and you 
say that the correct figures show a loss for each 
period. 

Now. my question is whether your interpreta¬ 
tion of these books and the statements furnished 
by the Moyer Coal Company can be reconciled 
with good faith as to the profit and loss account. 
A. I don’t see how it could, your Honor.” (R. 108) 
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And to show the deliberate falseness of the statements 
submitted we call attention to that portion of Plain¬ 
tiff's Kxhibit 6 as follows: 

“Are your books audited by a public account¬ 
ant ! Yes. If so, give name of accountant and 
date of last audit. Lester A. Lau rence. Novem¬ 
ber 30, 1036. 

And compare it to the testimony of Lester A. Lawrence 
as follows: 

*‘( L ). During the course of your employment, 
after your employment or before your employ¬ 
ment, did von ever audit the books of the Mover 
• • 

Coal Company? A. No, sir. 

“Q. And more particularly did you audit the 
hooks of the Moyer Coal Company on September 
30, 1936? A. I never audited the books of the 
Moyer Coal Company.” (R. 74) 

It is obvious that the false statements were not er¬ 
rors but were deliberate falsifications. 

But we find that the defendants definitely stated not 
that their hooks showed a profit but that the Moyer 
Coal Corporation had made a profit. (R. 3o) 

The law on this proposition seems clear and we cite 
and quote tin following;: 

In F. II. Smith Com puny v. Low (7)7 App. I). C. 167) 
(IS Fed. (2nd) S17) the Court said: 

“The misrepresentations alleged in tin* declara¬ 
tion were actionable. They consisted in part of 
statements concerning existing facts and condi¬ 
tions. Some of these were statements of value, 
which generally are understood to be mere expres¬ 
sions of opinion. Such a statement, however, when 
‘made under conditions which show that it was in¬ 
tended' by one uttering it ‘to be treated as an 
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immediate* factor inducing action/ and was made 
with knowledge that it would he accepted as a 
basis <>t* action, instead of a mere element to be in¬ 
vestigated before action, it becomes for all prac¬ 
tical purposes a statement of fact.” 

j In ./. C. Corbin Co. v. Preston (109 Or. 230) (218 P. 

917) the Court said: 

“Positive statements of a vendor as to past or 
present rents or the past profits or earnings of a 
business are usually held to be representations of 
fact upon which fraud may be predicated if they 
are false, since these matters are within the ven¬ 
dor's own knowledge, and redress will not be 
denied on the ground that the vendee could have 
learned the truth bv investigation. 12 R. C. L. 
287: 26 C. J. 1204.”* 

“In Jenkins rs. Long (19 Ind. 28) (81 Am. Dec. 
374) suit was brought upon notes and a mortgage. 
The notes and mortgage had been given as de¬ 
ferred purchase money for a livery stable. For¬ 
mer owner of the stable had represented that the 
profits of the stable were from $17)00 to $2000 a 
year, but actually the stable never cleared over 
$200 per year. The Court said: 

“If the representation was that the profits of 
the business had been, and then were, fifteen hun¬ 
dred dollars a year, and the representation was 
relied on in making the purchase, and it was false, 
it may have been such an one as amounted to 
fraud: ...” 

In Holes v. Merrill (173 Mass. 491) (53 X. E. 
894) it was held that the statement that the busi¬ 
ness sold was earning net $2500 a year is a ma- 
1 terial fact, and if false may properly support a 
rescision of the contract of purchase. 

And in Handy v. Waldron (IS R. I. 567) (29 A. 
143) which was an action for deceit the Court 
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held that a statement made by a vendor in the sale 
of stock, that it had always paid a dividend of 10 
per cent per annum, is a representation as to a 
material fact. 

Also see 23 Am. Jr. 841, Sec. 68. 

2. The false statement of fact was made by the de¬ 
fendant Bond and relied upon by the plaintiff. 

The Court said: “In the Court's opinion it 
has not been established that the statement that 
was made about the fact that the company had 
made a profit was made specifically bv Mr. Bond." 
(R. 119) 

But the record shows: 

“Q. And all three were there at the time that 
was said? A. Yes, sir." (R. 34) 

“Q. If you can, will you tell us who your best 
recollection is who said that of the three? A. My 
recollection is that on the financial affairs that Mr. 
Bond did most of the talking. 

Q. Did he say that they had made three thou¬ 
sand dollars during 1936 or that their records 

showed that thev had made over three thousand 

* 

dollars during 1936? A. He said that they had 
made over three thousand dollars ... (R. 35) 

Q. You were talking about the $800 that had 
been made. Now was the statement made about 
the $800 that they had made it or that the records 
showed it? A. They stated that they had made 
$800, in excess of $800. 

Q. Who said that? Do you know? A. My rec¬ 
ollection is that these financial statements were 
made largely by Mr. Bond. (R. 35) 

And also the following: 

“Pursuant to the agreement arrived at between 
the Moyer Coal Corporation, represented by 
Messrs. Moyer, Bond, and myself, and the Sov- 
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ereign-Rocahontas Companv, represented bv vour- 
self. (K. 32) ... 

Q. When Mr. Conradis in writing to you said 
•pursuant to the agreement arrived at,* what 
was lie referring to? A. At the meeting that I 
had with Mr. Conradis, Mr. Bond and Mr. Moyer, 
wo had quite a discussion of their problem; and 
at this meeting they represented to me that the 
company was making a profit; that they had good 
prospects, and that its assets were practically 
equal to its liabilities. 

They gave me certain memorandum statements, 
and also showed me this statement, a copy of 
which they had prepared for the Riggs National 
Bank: and I agreed with them that we would aban¬ 
don our plan of taking legal action to collect our 
account from them, and we would accept, or ra¬ 
ther. that we would extend the payment on this 
past-due account, and would accept as evidence of 
the debt a series of interest-bearing notes pro¬ 
vided that they would furnish us with a written 

statement which would show substantiallv the 

• 

same operating results and assets and liabilities 
as they had discussed with me verbally and had 
shown to me in memorandum form.” (R. 33) 

And we also call attention to the following: 

*‘Q. Now, Mr. Walker, would you have agreed 

to withhold legal action against the Moyer Coal 

Company at the time that the visit was made to 

you in Bluefield, West Virginia, and at the time 

vou received this letter had vou not been advised 
• • 

by the directors, Mr. Conradis, Mr. Moyer, and 
Mr. Bond, that the company was making a profit? 
A. I would not. 

Mr. Friedlandor: “Would you have extended 
the time of payment or given any additional credit 
to the Moyer Coal Corporation had you not been 
advised by the officers and the directors of the 
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Moyer Coal Corporation that the Moyer Coal Cor¬ 
poration was making a profit? 

The Witness: I would not." (R. 31-32) 

3. It was not necessary in order to hold defendant 
Bond, that it be shown that he, Bond, knew that the 
statement was false. 

“. . . the Court is of the opinion that if it had 
been made specifically by Mr. Bond, in so far as 
an action of deceit is concerned it would be simply 
a statement of belief based upon information: and 
in the absence of a showing that he knew that 
statement to be false, lie is not liable for it in an 
action of deceit..." (R. 119) 

But this Court has already held to the contrary in 
Browning v. Bank (13 App. 1). C. 1) at page 16 the 
Court said: 

“And though fraud and deceit are essential ele¬ 
ments to be shown to exist, in order to maintain 
the action, yet it is not necessary to prove that the 
false representation was made from a corrupt mo¬ 
tive of gain to the defendant, or wicked and cor¬ 
rupt motive of injury to plaintiff. It is enough 
if the representation that is made was known to 
the person making it to be untrue, or that he did 
not know it to he true, and had no sufficient reason 
to belie re it to be true . and which was intended or 
calculated to induce another to act on the faith of 
such representation, in a way to produce injury, 
and damage actually results. Such a willful, false 
respresentation is, in a legal sense, fraud." 

“For, whatever may be the motive, if a man 
states what is false within his knowledge, or what 
he has no reasonable ground for believing to be 
true, and makes the representation with a view to 
induce another to act upon it, who does so act upon 
it to his injury, the law imputes to the partg mak- 
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tug tin r»-presentation a fraudulent intent , al¬ 
though he mat/ not hare been in fact actuated by 
a morally bad mot ice." (citing cases) (Italics 
supplied) 

.. where a party makes a representation with¬ 
out knowing whether it be true or false, he is, both 
in moral and legal contemplation, as blamable as 
if he made the representation knowing it to be 
false. And, therefore, if a party states a material 
fact as true to his turn personal knowledge to in¬ 
duce another to act upon such representation and 
that fact is susceptible of knowledge, but proves to 
be false, he is guilty of a fraud which renders him 
liable to the person who relies upon and acts upon 
the representation as true, to his injury; and it is 
no defense for the defendant that he believed the 
representation to be true." 

In Cooper v. Schlesinger , (111 l . S. 14S, 155) (28 
Law Ed. .’182) the Court said: 

**. . . That a statement recklessly made, with¬ 
out knowledge of its truth, was a false statement 
knowingly made, within the settled rule/* 

Also see Smith v. O'Connor. (66 App. 1). C. 367) 
(88 F. (2d) 749). 

But the opinion of the witness, Jerome P. Fried- 
lander (K. 108) negatives the view of the Court for 
we find that the statements presented when compared 
with the ledger account of Profit and Loss could not be 
reconciled with good faith. 

4. In this action for deceit, like all other cases, the 
Court was not justified in directing a verdict unless 
after conceding the credibility of the witnesses, and 
giving full effect to every legitimate inference that 
could be deduced from their testimony, it was plain 
that plaintiff had not made out a case sufficient in law 
to entitle it to a judgment. 


The case of Mil sou v. Gcrstvubrrg. (48 App. D. C. 
l(>b) is directly on point and we submit that case as 
authority for the proposition here submitted. 

5. The plaintiff, relying upon the misrepresentation 
of fact, extended additional credit to the Moyer Coal 
Corporation and as a result was damaged. 

Tin* testimony is definite and certain that plaintiff 
relied upon the representation. (R. 81-82) 

The record is definite and certain that on .July 29, 
1987, this credit was extended. (R. 12b) (R. 80) and 
further that only $28.4b was paid on this account. (R. 
12b) (R. 80.) 

There is no question but that $108.41 is the damage 
sustained by the plaintiff on this item. 

But the Court said in this regard: 

That the evidence did not show Bond specifically 
made the statement and also that if he did, it was only 
a statement of belief based on information, and it was 
necessary for the plaintiff to show Bond knew that the 
statement was false. (R. 119) 

These rulings by the Court have been fully discussed 
in this brief {supra) and we believe amply shown to 
be in error. This item represents the normal, usual 
damages in cases of deceit. Br/nvuiug v. /{/rule {supra). 

6. The plaintiff was induced by the misrepresenta¬ 
tion of fact to withhold enforcement of its overdue and 
legal claim and as a result thereof suffered legal 
damage. 

The record clearly shows the reliance of the plain¬ 
tiff upon the representation (R. 81) and also clearly 
shows the withholding of legal action. (R. .81) 
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What could have been gained had the plaintiff pro¬ 
ceeded ! 

The record shows that in April, 1937, the Moyer Coal 
Co. had considerable accounts receivable due it (R. 
lh) (R. 37) and had coal in the yard of the value 
wholesale of $17)00.00 besides trucks and other equip¬ 
ment. (R. 27) 

An attachment before judgment on the open ae- 

i 

••hunts due from customers in the District of Columbia 
could have satisfied the plaintiff's claim or a proceed¬ 
ing in which the coal and trucks mijrfit be taken to pay 
the plaintiff would have been sufficient. Of the total 
amount owed by the Moyer Coal Corporation in Sep¬ 
tember. 1937 (R. 127) almost half was due this plain¬ 
tiff. 


After the misrepresentation and inducement not to 
proceed tin* record shows that in September 1937, all 
the open accounts which had been $377)4.88 (R. 133) on 
March 31. 1937, wore collected except some accounts 
amounting to $131.46 (R. 116) which were bad. (R. 

* 27 .) 

The inventory had been disposed of so that only 
$26.7)0 of same was left. (R. 127) (R. 116.) 

Jf t.s dear -re think that a liquidation took place he- 
fiercit Map. UK-:?, and September. 19S7. 

It is a fair inference and wo believe a necessarv one, 
to conclude that the misrepresentations were made so 
as to aliow these defendants to liquidate and dispose 
of the property without payinjr the plaintiff. 

How was it disposed off It can be seen from the 
record that the item “notes payable” as of March 31, 
1937. represents what was due to Mr. Bond. (R. 133) 
(R. 37.) At the time of the conference (April, 1937) 
there was still due to Mr. Bond $3406.59. (R. 37) But 
in September, 1937, there was only due on “notes pay- 


able*' $1605.26. And lot us also consider the fact that 
all the equity in the trucks, upon which Mr. Bond had 
the chattel mortgage ( R. 68) had disappeared. (R. 127) 
(R. 116) 

It is also clear that more than one hundred tons of 
the two hundred and fifty tons of coal went into the 
bins of three of Mr. Bond's apartment houses. (R. 115) 

We must also note that Bond had represented to the 
plaintiff that he was going to take stock of the Moyer 
Coal Corporation for the note due him or a part of 
said note. (R. 87) 

It is clear that he had no such intention and that this 
representation like all the other statements he (Bond) 
made were false. 

We must also give consideration to the fact that n<> 
new accounts receivable were created and all equip¬ 
ment had been disposed of prior to September, 1937. 
(R. 127) (R. 116) 

The record discloses ample evidence upon which 
tin* jury could ascertain the loss to the plaintiff. Briefly 
the facts disclosed by tin* record on this point are: 

The assets of the Moyer Coal Co. in April, 1937 were 
two hundred and fifty tons of coal (R. 14) 6 trucks (R. 
15) considerable accounts receivable (R. 37) equip¬ 
ment. etc. (R. 183) Electric Co. deposit (R. 133) ('ash 
(R. 133). 

The debts of the company, exclusive of the outstand¬ 
ing capital stock, were approximately the same as the 
assets in April, 1937. (R. 51) 

Knowing what assets were there and what debts 
were due, even had bankruptcy intervened, the account 
rouJd not hare been a total loss as it now appears to be. 

The record also contains an estimate of what could 
be collected in any event. (R. 44-45-64-65) sufficient to 
enable the jury to estimate the loss. 



But the Court took the position that the damages 
were to vague to he basis of a verdict. (R. 119) The 
fact of damage was definitely established and only the 
question of amount of damage troubled the lower 
Court. 

The evidence dearly was sufficient to legally deter¬ 
mine that damages had been sustained, and this propo¬ 
sition brings us to the legal question to be determined. 

' There is a distinction batmen uncertainty as to the 
cansr of dannage and uncertainty as to the amount. 
Upon this proposition the Supreme Court of the United 
States lias passed in Eastman Kodak Co. v. Southern 
Id!<do Materials Co., (273 V. S. 359) (71 Law Ed. 684) 
wherein the (’ourt said: 

“Damages are not rendered uncertain because 
they cannot be calculated with absolute exactness. 
It is sufficient if a reasonable basis of computation 
is afforded, although the result lie only approxi¬ 
mate.** ThL, we think, was a correct statement 
of the applicable rules of law. Furthermore, a 
defendant whose wrongful conduct has rendered 
difficult the ascertainment of the precise damages 
suffered by the plaintiff, is not entitled to complain 
that they cannot be measured with the same exact¬ 
ness and precision as would otherwise be possible. 
Het'/.c! v. Baltimore & (). R. Co. 169 U. S. 26, 39, 
42 L. ed. 648, 652, 18 Sup. Ct. Rep. 255. And see 
Lincoln v. Orthwein, 57 C. C. A. 540, 120 Fed. 880. 
886 .” 


In Ilobaica v. Byrne, (214 X. V. S. 759) (1926) the 
plaintiff recovered a judgment against the defendant. 
The defendant appealed but did not post a bond. A 
supplementary proceeding commenced by the plaintiff 
disclosed assets and thereupon it was agreed between 
plaintiff and defendant that if plaintiff refrained from 


execution, then after appeal the defendant, if he lost, 
would pay the judgment. The defendant did lose the 
appeal but refused to pay the judgment and took 
bankruptcy, having disposed of all his assets between 
the time of the agreement and the bankruptcy proceed¬ 
ings. The defendant was discharged in bankruptcy 
and plaintiff never collected on his judgment. The 
plaintiff brought the action in deceit relying upon the 
representations made in supplementary proceedings, 
which lie claimed were false. 

The contention in this case was that no damages 
could be shown. 

But the Court held: 

“. . . The true measure of damage is indemnitv 
for the actual pecuniary loss sustained by reason 
of the deceit, and does not depend upon the sum 
which the party would have gained if the repre¬ 
sentations had been true, (citing authorities) If 
defendant had no property, and had been, we will 
say, suffering from an incurable disease, without 
prospects of life, earning power, or inheritance of 
property, then it would not have been possible for 
the plaintiff to suffer loss, for under those circum¬ 
stances the judgment would have been uncollec¬ 
tible. What, then, would plaintiff lose by sur¬ 
rendering the right to an immediate sequestration 
of defendant's nonexempt property, and the ap¬ 
plication thereof in payment of the judgment? He 
obviously lost the value of such property as defen¬ 
dant had disclosed that he owned at the time 
applicable in satisfaction of the judgment. That 
property was evidently insufficient to satisfy the 
judgment in full. He also suspended the right to 
proceed to apply other earnings or property ac¬ 
quired by defendant during the period intervening 
until the appeal was decided. If the fact is suscep¬ 
tible of convincing proof that there was such prop- 
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erty plaintiff could have reached and applied on 
Ids judgment before tile promise was repudiated, 
we are inclined to the view that such loss flowed 
directly from the deceit, . . . The value of such 
property, owned by the defendant at the time of 
the alleged fraudulent promise was made, is a 
matter of dispute, ... it should have been left for 
the jury to determine the actual pecuniary loss 
sustained by plaintiff." 


In BroirnAVales ('<>. v. George K. Barber. (88 X. H. 
103) (184 A. 855) 193(>. This was an action in deceit 
against the treasurer of a corporation for rendering 
a false linancial statement. Defendant contended that 
no damages had been shown as the plaintiff could not 
have received more than it did as dividends on its 
claim. 

“The false statement then induced the plaintiff 
to continue to do business with the Barber Com¬ 
pany and lulled it into a false sense of security so 
that it did not take more effective steps to collect 
past indebtedness. The plaintiff's loss, therefore, 
is what it lost on the account with the Barber Com¬ 
pany, because, had the statements been true in¬ 
stead of false, it would not have suffered anv loss." 

In Allison v. Chandler. (11 Mich. 542) the Court 
said: 


“Since, from the nature of the case, the dam¬ 
ages cannot be estimated with certainty, and there 
is a risk of giving by one course of trial less, and 
by the other more than a fair compensation—to 
say nothing of justice—does not sound policy re¬ 
quire that the risk should be thrown upon the 
wrong doer instead of the injured party?” ... 

“The law does not require impossibilities; and 
cannot, therefore-, require a higher degree of cer- 
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tainty than the nature of the ease admits. And we 
ean see no good reason for requiring any higher 
degree of certainty in respect to the amount of 
damages, than in respect to any other branch of 
the cause. Juries are allowed to act upon probable 
and inferential, as well as direct and positive 
proof. And when, from the nature of the case, the 
amount of damages cannot be estimated with cer¬ 
tainty or only a part of them can be so estimated, 
we can see no objection to placing before the jury 
all the facts and circumstances of the case, having 
any tendency to show damages, or their probable 
amount; so as to enable them to make tile most in¬ 
telligible and probable estimate which the nature 
of the case will permit....” 

See also 

Gilbert v. Kennedy, (22 Mich. 117); 

First State Bank v. Dake. (250 Mich. 525) (231 
X. \Y. 135); 

Calkins v. F. TT\ Woolivorth Co., (27 Fed. (2d) 
314). 

This was a suit for an alleged breach of an oral con¬ 
tract. One of the contentions raised by the defendant 
was that the damages were speculative, contingent and 
uncertain. The Court said: 

“We conclude that the evidence adduced mea¬ 
sured up to the rule, and would have sustained a 
finding by the jury that Calkins suffered an actual 
loss and damage as a natural and proximate result 
of the alleged wrongful act of the Woolwortli 
Company. 

Were the damages uncertain as to their measure 
or extent '! The general rule is that, where the 
cause and existence of damages have been estab¬ 
lished with sufficient eertaintv, recoverv will not 

*7 * 

be denied because they are difficult of ascertain¬ 
ment. (Citing numerous authorities) 
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In such cases, the amount mav he fixed bv the 

• » 

jury in the exercise of a sound discretion under 
proper instructions from the Court. (Citing num¬ 
erous authorities) 

While these rules have been more generally ap¬ 
plied to torts, they also apply to actions for breach 
of contract. . . .’* 

Set 1 also Lincoln v. Orthicein. (1*20 Fed. 880) and 
Shannon v. Oil <(• Refining Co., (51 F. (2d) 878). 

CONCLUSION. 

In view of the foregoing it is respectfully submitted 
that the cause be reversed and remanded for new trial. 

Mark P. Fkieolander, 

Hill Building, 

Washington, 1). C., 
Attorney for Appellant. 
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Statement of Case. 

Counsel for appellee regrets that the statement of facts 
set forth in appellant’s brief is so inadequate as to neces¬ 
sitate a complete restatement here. 

The record shows that in 1936-37 the Moyer Coal Com¬ 
pany, a Maryland corporation, was engaged in the coal, wood 
and fuel oil business in Washington, D. C. Its officers and 
stockholders were M. L. Moyer, Albert E. Conradis and Wil¬ 
liam C. Bond, Jr., who were defendants below, and two of 
whom, Moyer and Bond, are appellees in this court. 


o 


The Moyer Coal Company from time to time purchased 
coal from the appellant Sovereign Pocahontas Company on 
open account, and in April, 1937, the account which then 
stood in the amount of $3,122.33 (K. 125) was substantially 
past due (R. 26). 

The Sovereign Pocahontas Company was getting “nerv¬ 
ous''about tlu* Moyer Coal Company account (R. 43) and on 
April 29. 1937, Moyer, Bond and Conradis went to Blue- 
lield. West Virginia, to see Mr. Walker, treasurer of the 
Sovereign Pocahontas Company, about the account. They 
told Mr. Walker that the company was unable to bring the 
account to a current basis at that time, but “that they had 
been operating at a profit"; and “if we would go along with 
them and be a little lenient with them, give them some time 


on the account which tliev had with us, tliov thought thev 
could pay it out" (R. 26). 

At this visit of Moyer, Bond and Conradis to Mr. Walker 
they brought a check of the Moyer Coal Company for $200 
which they delivered as a payment on account, and showed 
Mr. Walker a purported financial statement of the com¬ 
pany which had been prepared for the Riggs National Bank 
in Washington (Plaintiff's Exhibit 6, R. 129-132). This 
statement contained a balance sheet of the company as of 
December 1,1936, and a condensed profit and loss statement 
for the year ending December 31, 1936. The balance sheet 
as of December 1, 1936, contained certain minor errors but 
showed a surplus as of that date of $1,259.51, which was 
substantially correct (R. S3). However, the profit and loss 
statement erroneously indicated a profit of $3,201.49, when, 
in fact, the company had operated at a loss during the period 
of $2,708.11 (R. 83-84). 


There ensued a general conversation between Mr. Walker 
and Moyer, Bond and Conradis regarding the company and 
its prospects. Walker was not sure who made the state- 
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ments regarding the financial conditions of the company, but 
thought “that these financial statements were made largely 
by Mr. Bond”. Bond told Walker of some hopes of the 
company for getting new business (K. 27). At the end of the 
conference Walker told Moyer, Bond and Conradis “that it 
had always been the policy of our company when anyone got 
in difficulties to be fair and lenient with them and give them 
an opportunity to work out; and I asked them when they 
went back to Washington to send me through the mail a 
statement of their affairs as of March 31, 1937, and that 
we would give them some time on the account based on 
what the statement showed ” (R. 27). 

Walker apparently was not satisfied with what he learned 
of the condition of the Moyer Coal Company at this visit 
of Conradis, Moyer and Bond. On cross examination he 
said he was told at the conference that there was a chattel 
mortgage on the company’s trucks (R. 43) and realized that 
the onlv assets on which the Sovereign Pocahontas Com- 
pany could rely for the satisfaction of its claim were “the 
coal in the yard and the accounts receivable” (R. 43). Wal¬ 
ker thought that “if we took action we would probably close 
them up”, i. e. throw the Moyer Coal Company into bank¬ 
ruptcy (R. 44), and knew that in bankruptcy proceedings the 
Sovereign Pocahontas Company would share pro rata in the 
assets with other general creditors (R. 44). In such event 
he “did not think that we could by any possibility have got¬ 
ten the whole amount out of the business,” and assumed 
that he might have collected half or two-thirds of the ac¬ 
count (R. G3). But although Walker realized that the Moyer 
Coal Company did not have enough assets to pay its liabili¬ 
ties he hoped “that if it could operate at a profit they could 
probably—if their creditors did not press them—they could 
probably work out of their situation” (R. 51). 

And so the West Virginia conference terminated. Walker 
did not ask Bond, Conradis or Moyer to endorse the coni- 
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pane's obligation. It was never part of his understanding 
that they were to be personally liable thereon (R. 56). lie 
asked these gentlemen simply to send him statements of the 
company's condition as of March 31,1937, and said that the 
/Sovereign Pocahontas Company would extend the Moyer 
Coal Company credit on the basis of Mr. Walker’s own judg¬ 
ment, based on the statement which would be sent to him 
after they went home (R. 2S). 

Oh May 4, 1937, Albert E. Conradis sent to Mr. Walker 
a letter enclosing the following: 

Balance sheet of the Moyer Coal Corporation as of 
the 1st day of December, 1936 (part of the Riggs Na¬ 
tional Bank statement which had been shown to Mr. 
Walker at the conference). 

Profit and loss statement for the vear ending Decern- 

i • v 

her 31. 1936 (the remaining part of the statement sub¬ 
mitted to Riggs National Bank which had been shown 
to Mr. Walker). 

Profit and loss statement from January 1, 1937 to 
March 31, 1937 (R. 135). 

Financial statement as of March 31, 1937 (R. 133). 

Conradis also sent to Mr. Walker nine notes executed bv 

• 

the Moyer Coal Company to the order of the Sovereign 
Pocahontas Company, payable on different dates during 
1937 1 , in the total amount of $2,922.46, the then remaining 
balance of the open account. 

The profit and loss statement for the period from Janu¬ 
ary 1,1937 to March 31, 1937, transmitted by Mr. Conradis 
erroneously showed a net profit of $829.35, when according to 
the testimony of the auditor for the plaintiff at the trial the 
books, properly summarized, showed a loss of $86.25. 

On the other hand the financial statement of March 31, 
1937, was substantially correct in its statement of the net 
worth of the company (see R. 94), and this paper showed 
that the liabilities of the Moyer Coal Company as of March 
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•51, 1937, exceeded the assets of the company by $3,3S6.69 
(K. 133). 

The ]>rofit and loss statement sent by Mr. Conradis in 
his letter was clearly inconsistent with the statements of 
assets and liabilities,—and the erroneous character of the 
profit and loss statement was readily apparent. (This was 
admitted by Walker (R. 50).) The statement of December 
1, 1936, showed a surplus of $1,259.51, while that of March 
31, 1937, showed a deficit of $3,386.69—indicating, as Mr. 
Walker admitted on cross examination, that the condition 
of the Moyer Coal Company at the end of March, 1937, was 
approximately $4,000 worse than on December 1, 1936 (R. 
49). It was apparent from these statements that the com¬ 
pany had lost substantially during the intervening period. 

Mr. Walker admittedly examined these statements (R. 
47-48) and said that the principal thing with which he was 
concerned in determining whether or not he could protect 
his company's claim was the condition of the Moyer Coal 
Company as of March 31, 1937 (R. 47). From the financial 
statement of this date submitted to him he could learn of 
the $4,000 loss during the preceding four months period, 
and of the then insolvent condition of the company (R. 
129-133). 

Neither Mr. Walker nor any other person connected with 
the Sovereign Pocahontas Company ever acknowledged 
Mr. Conradis’ letter enclosing the statements referred to 
(R. 54). It is significant that Mr. Walker did not write 
Conradis that the statements were satisfactory and that the 
account would be extended. He did not write him at all. 
The Sovereign Pocahontas Company continued to maintain 
its account against the Moyer Coal Company as an un¬ 
secured open account (R. 123-125) and continued to send 
copies of this account, as an open account, to the Moyer 
Coal Company at the end of each month (R. 58). It is 
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true that one of the notes was later forwarded for collec¬ 
tion and was paid by the Moyer Coal Company, hut the pay¬ 
ment, when made, was simply credited on the company's 
open account (R. 125). During this period, on July 29,1937, 
the Moyer Coal Company had also purchased on open ac¬ 
count additional coal of the value of $131.86. Other pay¬ 
ments made by the Moyer Coal Company during the period 
were credited as payments on the open account, and as of 
November 1,1937, the account had been reduced to the sum 
of $2,341. SO. 

In September, 1937, the Moyer Coal Company went out 
of business. A creditors* meeting of the company was held, 
which was attended by Moyer (but not by Bond and Con- 
radis), at which meeting Moyer stated that the company 
had assets left amounting to $157.90 to distribute to cred¬ 
itors (R. 116,127). 

Based upon the foregoing record the Sovereign Poca¬ 
hontas Company sued Moyer, Conradis and Bond person¬ 
ally in an action asking damages for deceit. 

At the close of the plaintiff's evidence plaintiff volun¬ 
tarily consented that the court dismiss the action in so far 
as the defendant Conradis was concerned, and the court 
also granted motion of the defendant Bond for a directed 
verdict in Bond's favor. The court held that the plaintiff 
had not established that misrepresentations had been made 
specifically by Bond; that even if such misrepresentations 
had been made they would be simply a statement of belief 
based upon information, and that in the absence of a show¬ 
ing that he knew the statements to be false (which showing 
was not made) Bond was not liable. The court also held 
that the damages claimed were too speculative or vague to 
form the basis for a judgment in an action for deceit (R. 
119-120). 


SUMMARY OF ARGUMENT. 


Appellee Bond maintains that the evidence shows that 
essential elements necessary to sustain an action of deceit 
were not present in this case, in that 

1. Bond did not make the misrepresentations which are 
claimed to have induced the plaintiff to extend the time for 
payment of its account. 

2. The misrepresentations which were made were not 
material. 

3. There is no evidence that the parties knew or should 
have known of the falsity of any of the representations 
made. 

4. Plaintiff had no right to rely on the misrepresentations 
claimed, in view of their obvious error. 

5. The plaintiff did not rely upon the misrepresentations 
in extending credit. 

6. The damages claimed are too remote and speculative 
to sustain an action for deceit. 

ARGUMENT. 

1. The evidence shows that Bond did not make the mis¬ 
representations which are claimed to have induced the plain¬ 
tiff to extend the time for payment of its account. 

It is clear from a reading of the testimony of Mr. Walker, 

secretary-treasurer of the defendant company (R. 42-80), 

that if the plaintiff relied on any alleged misrepresentations 

in this case, tliev were contained in the financial statements 

forwarded to the witness bv Albert E. Conradis in his letter 

* 

dated May 4, 1937. Nothing which transpired in the per¬ 
sonal conference of April 29, between Walker, on the one 
hand, and Conradis, Moyer and Bond on the other, had in- 
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duced any commitment on the part of the Sovereign Poca¬ 
hontas Company to refrain from taking action to collect its 
debt. In fact, Walker had specifically refused to commit 
himself at such conference and had said he would extend 
credit (if at all) on the basis of his judgment on the state¬ 
ment that was to be sent to his company after Conradis, 
Moyer and Bond went home (R. 28). The misrepresenta¬ 
tions which it is claimed induced action, or rather inaction, 
on the part of the Sovereign Pocahontas Company were 
contained in the letter of Conradis above referred to. 

As to this letter from Conradis with its enclosures, there 
is not one scintilla of evidence that the defendant Bond ever 
saw it. Xor is there anv evidence that Bond had anvthing 
whatever to do with its preparation, or even that he knew it 
was sent. There is no evidence that Bond had any part in 
or even knew of the preparation of the financial statements 
of the Moyer Coal Company which Conradis enclosed with 
his letter. There is no evidence that Bond had anvthing 
whatever to do with the books of the Moyer Coal Company. 

The plaintiff in the case below consented that a verdict 
might be directed in favor of Conradis; yet if any material 
misrepresentations were made at all they were certainly 
representations of Conradis—not of Bond. There is no 
basis on which Bond can be held liable for Conradis' repre¬ 
sentations. 


2. The misrepresentations were not material. 

It is well established that in order for an action of deceit 
to be maintained based upon false statements, the false 
representations complained of must be material. See Pub¬ 
lic Motor Service, Inc., v. Standard Oil Company of New 
Jersey , (if) App. I). C. 89, 99 F. (2d) 124 (1938). 

In the* instant case it was conceded by counsel for the de¬ 
fendants that the financial statements submitted in Mr. 
Conradis ? letter were inaccurate in certain particulars. 


Specifically it was conceded that the profit and loss state¬ 
ment for 1936 showing a profit of $1,259.51 was inaccurate 
and that as a matter of fact, the Moyer Coal Company sus¬ 
tained a loss of $2,708.11. It was also admitted that instead 
of the company earning a profit of $829.00 during the first 
three months of 1937, as indicated by Mr. Conradis’ state¬ 
ment, it actually sustained a loss of $86.25 during this 
period. 

But while Mr. Walker was interested in this question as 
to whether or not the company was or was not making a 
profit as a matter “having some bearing on the subject” (R. 
46), the principal thing which concerned him was a com¬ 
parison of the balance sheets or financial statements of the 
company as of December 1, 1936, and March 31, 1937 (R. 
46). This is shown from the following colloquy: 


“Q. Why were you interested in that? (i. e. the com¬ 
parison between the two financial statements). 

“A. Well, vou are alwavs interested in the latest in- 
formation; in other words, what the concern—what the 
condition was four months prior is not quite as impor¬ 
tant to you as what it is, say, today. 

“Q. In other words, you wanted to know the condi¬ 
tion of their assets and liabilities as of March 31st? 

“A. Yes. 

“Q. That was the principal thing that would deter¬ 
mine whether or not vou could collect vour debt; is that 
correct ? 

“A. Yes sir.” 


There is no evidence of anv substantial inaccuracv in the 

V % 

balance sheets of the Moyer Coal Company which were sub¬ 
mitted to Mr. Walker. In fact they were admittedly sub- 
stantiallv correct, certainlv insofar as the net worth of the 
company was concerned (R. 94). The balance sheet as of 
December 1, 1936, showed a surplus of $1,259.51 (1C 129). 
The balance sheet as of March 31, 1937 (R. 133) showed on 
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the other hand that liabilities at that time exceeded the 
assets by the sum of $3,386.(50. 

These two financial statements showed on their face that 
the financial condition of the Moyer Coal Company had 
become alarmingly worse during the four months period 
from the first of December, 1936, to the end of March, 1937. 
In the face of these statements the inaccurate statements 
with respect to the company’s profits were not only obvi¬ 
ously wrong (see Point 4 infra), but were immaterial. The 
plaintiff, then, has not shown that any material false rep¬ 
resentations were made which could have induced extension 
of credit in this case. 


3. There is no evidence that Conradis or Bond knew or 
should have known of the falsity of any representations 
made to the Sovereign Pocahontas Company. 

This is an action at law for deceit. For the plaintiff to 
recover in such an action it is essential to show by clear and 
convincing evidence “that the misrepresentations asserted 
were made either with knowledge of their untruth or in 
reckless disregard of the truth.” Public Motor Service, 
Inc., r. Standard Oil Company of New Jersey. 69 App. D. C. 
89, 91: 99 F. (2d) 124 (193S). In that case this Court cited 
with approval the opinion of its present Chief Justice in 
New York Title cO Mortgage Co. v. Hutton. 63 App. D. C. 
266, 71 F. (2d) 989, certiorari denied 293 U. S. 605 (1934), 
wherein it was said: 


“* * * The action here was deceit; and on such an 
issue misrepresentations believed to be true, though the 
result of ignorance or negligence will not sustain the 
action. Xo doubt a false statement recklesslv made 
without knowledge of its truth or falsity is actual 
fraud, but in that case there must be knowledge of the 
falsity, or reckless disregard of the truth, to justify 
saying the misrepresentation was fraudulent.” (Italics 
ours.) 
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There is no evidence in this case indicating that the 

parties making the representations herein complained of 

knew of their falsitv or that tliev made them in reckless 

• • 

disregard of the truth. They were “the result of ignorance 
or negligence.” There is no evidence that either Conradis, 
Mover or Bond kept the books of the company, or that any 
of them prepared the financial statements or that any of 
them knew of the inaccuracies in the statements. Plaintiff’s 
evidence on this point was “equally consistent with either 
honesty or deceit” on the part of the defendants and was 
therefore insufficient to form the basis for an action of 


deceit {Public Motor Srri'icc, Lie., v. Standard Oil Co. of 
New Jersey, supra). 

It should be noted that the rule of proof laid down by this 
Court in Milsoii v. Gersteubery, 43 App. D. C. 1G5, cited and 
relied upon by appellant in his brief (p. 23) is specifically 
overruled in the Public Motor Service case, just referred to 
(see G9 App. D. C. at p. 92). 


4. Plaintiff had no right to rely on the misrepresentations 
claimed, in view of their obvious error. 


It is, of course, essential for a plaintiff in order to main¬ 
tain an action for deceit based upon false misrepresenta¬ 
tions, to show that he had a right to rely upon the false 
representations (see Am. Law Inst. Restatement, Torts, 
H 537). But, to quote from the Restatement of the Law 
(Torts, 541): “The recipient in a business transaction of 
a fraudulent misrepresentation is not justified in relying 
upon its truth if its falsity is obvious.” 

The falsity of the profit and loss statements submitted by 


Conradis to Walker was obvious to Walker himself bv virtue 


of the discrepancies which existed between them and the 
statements of the company’s financial condition. Walker 
admitted as much on cross-examination (R. 50). Mr. 
Walker had no right to rely upon financial statements ad- 


12 


mittedlv read by him, whose inconsistencies and inaccuracies 
necessarily became apparent from even a cursory reading 
and comparison. 

5. Plaintiff did not rely on the misrepresentations made. 

It is of course essential, in order for a plaintiff to prevail 
in an action for deceit, that he show reliance by him on the 
false representations upon which he predicates his suit. 

Jackson and Sharp Co. v. Fay, 20 App. D. C. 105. 

Baker r. Baker, 54 App. D. C. 214; 296 Fed. 961. 

In the instant case it is apparent from the evidence that 
the plaintiff was not induced to extend credit to the Moyer 
Coal Company by reason of the admitted errors in the finan¬ 
cial statements submitted in Mr. Oonradis’ letter of May 
4, 1937, nor did the plaintiff rely upon the alleged verbal 
misrepresentations made in the conference which Walker 
had with Conradis, Moyer and Bond in April. 

It has already been shown that Walker specifically de¬ 
clined to rely on any verbal representations made to him 
by Moyer, Conradis or Bond and said he would await re¬ 
ceipt of written statements (Point 1, supra ); that the writ¬ 
ten statement of March 31, 1937, later submitted by Mr. 
Conradis (when compared with the statement of Decem¬ 
ber 1, 1936) showed that Moyer Coal Company had lost 
approximately £4,000 during the intervening four months 
period, and had assets substantially less than its liabilities 
on the last mentioned date; and that in the light of these 
financial statements the profit and loss statements submit¬ 
ted by Conradis were obviously wrong (Points 2 and 4, 
supra). Under these circumstances Walker certainly could 
not have relied upon the erroneous profit and loss state¬ 
ments, and in fact he did not rely upon them. 

This statement of March 31, 1937, later submitted by Mr. 
Conradis (when compared with statement of December 1, 
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1936), showed that the Moyer Coal Company had lost ap¬ 
proximately $4,000 during the intervening four months 
period and that on March 31, 1937, its liabilities substan¬ 
tially exceeded its assets. The profit and loss statements 
were obviously wrong in the face of the financial statement 
of March 31, 1937, and Walker obviously could not have 
relied upon the profit and loss statements. That this is true 

is shown not onlv from his admission of their inconsistency 
» • 

(R. 40), not only from his assertion that the principal thing 
he wanted to know was the condition of the company's 
assets and liabilities as of March 31, 1937 (R. 46), not only 
from his admission that upon receipt of the March 31st 
statement his best judgment was that if his company had 
taken action at that time, it would have salvaged not more 
than half or two-thirds of its account (R. 64-63),—hut it is 
also shown from the subsequent acts of the Sovereign Poca¬ 
hontas Company. 

The gist of plaintiff's declaration is that, based upon de¬ 
fendants’ misrepresentations, plaintiff committed itself to 
an extension of time for the payment of the Moyer Coal 
Company account by the acceptance of certain promissory 
notes payable over a period of some nine months beginning 
May 1, 1937. There is, however, no evidence to warrant an 
inference that the plaintiff ever agreed to extend the time 
of payment of the Moyer Coal Company account or that it 
ever did extend the time of payment of this account. 
Walker never even acknowledged Conradis' letter of Mav 
4, 1937, transmitting the notes of the Moyer Coal Company, 
nor did he ever approve the proposal of Mr. Conradis for 
extension of the time of payment of the account by notifying 
him that the notes had been accepted and the account ex¬ 
tended. That the Sovereign Pocahontas Company did not 
extend the time of payment of the Moyer Coal Company 
account is also evident from an examination of this open 
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account itself, which was offered in evidence by the plain- 

tit! as its Exhibit Xo. 1 (R. 123-12")). This statement, which 

was certified to as “a true copy of our account against the 

Moyer Coal Corporation” showed on its face that the 

account was maintained throughout the period in question 

as a simple open account, and that the payments made by 

the Moyer Coal Company after May 4, 1937, were treated 

just as the payments made prior thereto, i. e., payments 

made on a running open account. When the Moyer Coal 

Company paid one of the notes which had been forwarded 

for collection the payment was not credited upon any notes 

receivable ledger, but was simply endorsed as a payment 

on the company’s open account. Sovereign Pocahontas 

Company continued to mail copies of this open account to 

the Moyer Coal Company at the end of each month (R. 58). 

Mr. Walker attempted to avoid the implications of these 

admissions bv a statement that on its list of accounts re- 
% 

ceivable the Sovereign Pocahontas Company “just showed 
that this account was covered by the series of notes” (R. 
57), J —but no account showing any such notation was offered 
in evidence, and plaintiff's Exhibit Xo. 1 indicated that such 
could not have been the practice of the Sovereign Poca¬ 
hontas Company. It will be noted there that a note of 
B. R. Acker Company, Inc. in the amount of $300, submitted 
by the Moyer Coal Company to Sovereign Pocahontas Com¬ 
pany, was in fact “accepted” by the latter company and 
thereupon credited to the open account of the Moyer Coal 
Company (R. 125). 

Tt is apparent, therefore, that, despite Mr. Walker’s state¬ 
ment to the contrary (R. 58), he wanted to be in a position 
where his company could “have its cake and eat it too,” 
i. e., it could either sue at once on the open account, or post¬ 
pone action and rely on the notes, as might meet Walker’s 
pleasure. 
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Certainly, in the light of the evidence referred to, plaintiff 
cannot be said to have shown “bv clear and convincing cvi- 
dence” (see Public Motor Service Iuc. v. Standard Oil Co. 
of N. J., supra) that it relied upon any misrepresentations 
of the defendants. 

6. The damages claimed by plaintiff are too remote and 
speculative to sustain an action for deceit. 

The lower court, after hearing the testimony, ruled that 
it would direct a verdict for the defendants on the ground, 
among others, that the damages claimed were too vague 
to be a basis for a judgment in an action for deceit. The 
court’s ruling in this respect was clearly correct in the 
light of the testimony. It is, of course, well settled that 
recovery cannot be had in any action where damages are 
so speculative and remote as not to be reasonably capable 
of ascertainment. 

A case on all fours with the one at bar is Graham v. 
Peale, Peacock & Kerr, 173 Fed. 9 (C. C. A. 1st, 1909), cer¬ 
tiorari denied, 215 U. S. 607. 

In that case the defendant below, acting for a trust 
company to which a corporation was heavily indebted, in¬ 
duced plaintiff’s attorney to refrain from pressing plain¬ 
tiff’s claim against the corporation then due, by attach¬ 
ment or other process, by falsely representing to such at¬ 
torney that the corporation was in good financial condi¬ 
tion, that the trust company would extend the corporation 
credit by loaning an additional $25,000, and that if plaintiff 
and the Trust Company and another, constituting the cor¬ 
poration’s largest creditors, would permit the corporation 
to continue, the corporation would make pro rata payments, 
and would be able to relieve itself from its difficulty. The 
trust company, at this time, however, was secretly gaining 
absolute control of the corporation's assets, and recovered 
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for itself a large portion of its indebtedness before plain¬ 
tiff discovered defendant's duplicity when the corporation 
was found to be bankrupt. Under these circumstances, the 
Circuit Court of Appeals held that the plaintiff was not en¬ 
titled to maintain an action for deceit. The majority opinion 
held that the action for deceit could not be maintained under 
any circumstances. The concurring opinion of Judge Aid- 
rich, while not going so far as the majority opinion, shows 

conclusively whv is a case such as that at bar the damages 
• * * 

are too speculative and uncertain to permit recovery. The 
following quotation from Judge Aldrich's opinion is di¬ 
rectly in point: 

“* * * aside from the fundamental question of the 
right of recovery bv an injured party upon the ground 
of fraud against another who has for himself, or for the 
interests which he represents, intentionally reaped a 
harvest by means thereof under circumstances where 
the question of damages would be susceptible of solu¬ 
tion with legal certainty, 1 think the record presents a 
serious question whether the plaintiff in this case is 
entitled to recover. This question results because, 
under peculiar and exceptional circumstances, his al¬ 
leged damages are so far in the field of contingency as 
to present a situation of legal uncertainty in that re¬ 
spect. There were many inherent contingencies. If 
Peak*. Peacock & Kerr had pressed payment, they 
might have secured their entire indebtedness, and they 
might not. If not, they might have secured a writ and 
made an attachment, and they might not. And in case 
of an attachment the Coal Company might have been 
1 thrown into bankruptcy, thus involving the contingen¬ 
cies and uncertainties of such a proceeding, and a re- 
1 suit based upon unforeseen and unexpected deprecia¬ 
tions. Or if they had been voluntarily paid without 
attachment, under possible bankruptcy proceedings and 
a possible showing of belief of insolvency, the monev 
might have been recovered back by a trustee in bank¬ 
ruptcy upon the ground that the payment amounted to 
a voidable preference. 
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“The question of Jeiral uncertainty in respect to dam¬ 
ages was raised by the requests and assignment of 
errors (20 to 25, inclusive), and the court was, in effect, 
asked to direct a verdict for the defendant on the 
ground that the plaintiff had proved no legal damages. 
It is true the court, in effect, told the jury that the 
damages must be made certain, that the jury must find 
that the Coal Company was solvent, and that the plain¬ 
tiff would, in fact, have collected its entire claim; but, 
after all, the question still remains fairly enough, under 
the requests, whether the proofs were of such a char¬ 
acter of legal certainty as to entitle the plaintiff to have 
that question submitted to the jury. Apparently the 
whole case in respect to damages was in the field of con¬ 
jecture, and apparently all theories about damages 
are necessarily speculative and uncertain, thus pre¬ 
senting, I fear, one of those unfortunate situations 
where it is impossible for an injured party to show in a 
legal sense the extent of his injury, or even to show 
with legal certainty that he was injured at all. Lamb r. 
Stone, 11 Pick. (Mass.) 527, 554; Adler r. Fenton, 24 
How. 407, 412, 16 L. Ed. 696.” 

In the instant case no jury could properly have found the 
Moyer Coal Company to be solvent at the time the alleged 
fraudulent representations were made, first, in light of the 
statement of March 31, 1937, showing its insolvency, and, 
second, in view of Mr. Walker’s own statement that if he 
pressed his company’s claim he expected that it would force 
the Moyer Coal Company into bankruptcy and that the 
Sovereign Pocahontas Company would in such event receive 
only a pro rata dividend. To paraphrase Judge Aldrich's 
opinion, if Sovereign Pocahontas Company had pressed 
payment, they might have secured their entire indebtedness, 
or they might not. If not, they might have secured a writ 
and made an attachment, or they might not. And in case of 
an attachment the Coal Company might have been thrown 
into bankruptcy, thus involving the contingencies and un- 
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certainties of such a proceeding, and a result based upon 
unforeseen and unexpected depreciations. Or if they had 
booh voluntarily paid without attachment, under possible 
bankruptcy proceedings and a possible showing of belief 
of insolvency, the money might have been recovered back 
by a trustee in bankruptcy upon the ground that the pay¬ 
ment amounted to a voidable preference. 

As events actually turned out in the instant case the 
Moyer Coal Company account was not paid in full, but this 
fact is not controverted. The point made is that none of 
tin* loss suffered and no proportion of it is attributable in 
law to the fraud of the appellee Bond (assuming for the 
purpose of this argument that a case in fraud is otherwise 
made out); for such an attributable damage depends upon 
so many contingencies and eventualities of the future that 
it cannot be legally proved. 

The proposition is well stated in Wellington r. Small, 
3 Cush. (Mass.) 145, 50 Am. Dec. 719, following Lamb v. 
Stour , 11 Pick. (Mass.) 527, a leading case on the point: 

‘‘The uncertainty of the plaintiff’s damage seems, 
of itself alone, to be a sufficient reason for his not re¬ 
covering. In an action on the case ex delicto the plain¬ 
tiff must show injury and damage, and these must be 
shown as facts, by legal proofs, except in a few cases, 
where, by the rule of law, damage is presumed from the 
act complained of. * * * How could this plaintiff 

prove that he suffered any damage from the acts of the 
defendant which are averred in the declaration? Ilow 
could he prove that he would have secured his debt by 
attaching the property of this debtor, if the defendant 
had not intermeddled with it? Other creditors might 
have attached it before him, or it might have been stolen 
or destroyed while in the debtor’s possession. The fact 
that the plaintiff has suffered actual damage from the 
defendant’s conduct is not capable of legal proof, be¬ 
cause it is not within the compass of human knowledge, 
and therefore cannot be shown by human testimony. It 
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depends on numberless unknown contingencies and can 
be nothing more than a matter of conjecture.” 

And in Evans v. Burson, 65 Okla. 114, 164 P. 471, L. R. A. 
1917E, 1146, the court said: 

“The controlling question in the case is whether or 
not ail action by a general creditor will lie against a 
third person for fraudulent misrepresentations induc¬ 
ing the plaintiff to refrain from legal action to collect 
his debt. With the exception of Pennsylvania, where 
the rule is otherwise, and a few decisions based upon 
peculiar states of fact, the courts with practical una¬ 
nimity deny the right to maintain such an action. The 
reasons therefor are placed upon two grounds: First, 
that a general creditor has no such interest in any prop¬ 
erty of his debtor that will permit him to complain of 
a fraudulent disposition of such property or of a fraud¬ 
ulent inducement to the plaintiff, the result of which is 
to permit a disposition of debtor’s property which 
places it beyond the creditor’s reach. This is the doc¬ 
trine of the Supreme Court of the United States, at 
least in so far as fraudulent aid to the debtor in dis¬ 
posing of the property is concerned. Adler v. Fenton, 
24 How. 407, 16 L. Ed. 696. * * * ” 

“The second reason given is that the damages sought 
to he recovered are too remote and contingent to admit 
of a judgment at law therefor (Italics supplied.) 

The court then quotes the pertinent section of the opinion 
in Wellington v. Small , as set out above. 

See also: 

2.3 Am. Jur., Fraud & Deceit, 

176, n. 17, IS; 

26 C. J., Fraud, 

81, n. 26; 

L. R. A. 1917E 1148; 

4 1 L. R. A. 433; 

Adler v. Fenton, 24 How. 407, 16 L. Ed. 696; 
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Pullen r. lleadbery, 53 Colo. 502, 127 P. 954; 

Bifzer r. Washburn, 121 Iowa 4(52, 96 N. AY. 978; 

Field r. Sieyal, 99 AYis. 605, 47 L. K. A. 433; 

Land) r. Stone, 11 Pick. 527; 

Kimball v. Harmon, 34 Md. 407, 6 Am. Rep. 340. 

Conclusion. 

It is respect fully submitted that the judgment of the 
District Court of the United States for the District of 
Columbia be affirmed. 

Edmund D. Campbell, 
Edward A. Beard, 

Attorneys for Appellee 

William C. Bond, .Jr, 

Douglas, Obeau and Campbell, 

Of Counsel. 
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